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IN THE 

United States Court of Appeals 

for the District of Columbia. 


No. S351. 


RAY ALAN VAN CLIEF AND MARGARET GOOD VAN 

CLIEF, Petitioners, 

v. 

GUY T. HELVERING, Commissioner of Internal Revenue, 

Respondent. 


Review of Decision of the United States Board of Tax 

Appeals. 


BRIEF FOR PETITIONERS. 


JURISDICTIONAL STATEMENT. 

This proceeding is on petition for review of a decision of 
the United States Board of Tax Appeals, now known as 
The Tax Court of the United States, but hereinafter re¬ 
ferred to as the “Board." The Board’s jurisdiction was 
based upon a petition duly filed with it by petitioner Ray 





Alan Van Clief and his wife, Margaret Good Van Clief, 
asking redetermination of the deficiency set forth by the 
Commissioner of Internal Revenue in the notice of defi¬ 
ciency. The pleadings and facts disclosing the basis of the 
Board's jurisdiction are set forth in petitioner’s appendix 
(App. 5, 11). 

Jurisdiction of this Court is founded upon petition for 
review duly filed herein by the petitioners (App. 65-71) and 
stipulation of venue entered into in writing by counsel for 
petitioners and counsel for the respondent under and pur¬ 
suant to the provisions of section 1141 of the Internal Reve¬ 
nue Code (Act of February 10, 1939, c. 2; 53 Stat. 164: U. 
S. C. title 26, section 1141 (R. 522). Said stipulation of 
venue, in accordance with the provisions of section 1141 
of the Internal Revenue Code, designates the United States 
Court of Appeals for the District of Columbia as the Court 
to review the aforesaid decision of the United States Board 
of Tax Appeals. 

STATEMENT OF THE CASE. 

This proceeding involves an income tax deficiency for 
1937 determined by the Board to be $151,943.24, of which 
$511.28 has been paid and is not here contested, leaving a 
balance of $151,431.96 in dispute. The disputed amount of 
the deficiency results from disallowance of a deduction of 
$256,929.03 claimed with respect to the loss sustained by 
reason of worthlessness of the investment of petitioner Ray 
Alan Van C'lief in William S. Van Clief & Sons, Inc. 

The petition as amended at the trial claimed that said 
deductible amount of $256,929.03 was represented by $121,- 
725.00, cost of stock of the corporation which became worth¬ 
less in 1937, and $135,677.87 representing moneys loaned 
in 1929, which indebtedness was ascertained to be worthless 
and marked off as a bad debt in 1937.* The petition as 

* Although the petition referred to the amount of the item so claimed on 
alternative bases as $135,677.67, which was the amount shown by the corporate 
books, the amount as established at the trial was $135 £ 04 . 03 , and accordingly 
we hereinafter refer to the item as the $135,204.03 or the $135,000.00 item. 
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amended claimed in the alternative that if the Board found 
that such amount of $135,677.87 was a part of the cost of 
the stock, then nevertheless the stock became worthless and 
such total cost of $256,929.03 was properly deductible for 
1937 (App. 13). 

The principal controversy tried before the Board related 
to the status of the $135,204.03, viz., whether such item rep¬ 
resented debts due by the corporation to Ray Alan Van 
Clief or whether it represented additional cost to him of 
the stock of the corporation. The Board held that the 
$135,204.03, which was paid in connection with acquisition 
of the major part of the stock, represented additional cost 
to Mr. Van Clief of his stock (App. 40-42). That deter¬ 
mination is not now contested. 

Evidence was also introduced as to identifiable events and 
worthlessness of the stock, including evidence as to the as¬ 
sets and liabilities of the corporation and the value of such 
assets. Amongst the liabilities shown were items aggregat¬ 
ing §97?496.83 (entirely separate and apart from the afore¬ 
mentioned $135,204.03) representing advances made by Ray 
Alan Van Clief to the corporation from 1930 to 1937, in¬ 
clusive (App. 31-35, 38). 

The Board’s holdings were to the effect that the stock was 
worthless in 1937 and its cost constituted a proper deduc¬ 
tion for 1937 unless the above item of §97,496.83 , represent¬ 
ing advances from 1930 to 1937, constituted additional cap¬ 
ital investment in the stock instead of indebtedness. The 
Board held, however, that the advances between 1930 and 
1937 constituted additional capital investment and not in¬ 
debtedness; that, therefore, the assets of the corporation 
exceeded its liabilities at the end of 1937 by $54,163.65 and 
hence the stock was not worthless in that year (App. 42-43). 
The validity of this determination is contested by your pe¬ 
titioners here. 

The Board, in view of its finding that the $97,000.00 con¬ 
stituted additional capital investment and that therefore the 
stock was not worthless at December 31, 1937, said that it 
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was unnecessary to determine the full cost of the stock, but 
found in effect that part of the stock had cost at least $167,- 
129.03. Thus, while admittedly petitioner Ray Alan Van 
Clief suffered an enormous loss in 1937, his right to the relief 
intended by statutory provisions allowing deductions for 
losses sustained has been denied solely as the result of an 
unjustified finding as to the technical status of unrelated 
amounts advanced by him after making the stock invest¬ 
ment, part of which subsequent advances the Board finds 
he will not be able to recover. That the whole case turns on 
this technical decision is manifest from the following state¬ 
ment of the Member: 

“If the $97,000.00 was a loan, the stock was worth¬ 
less. There isn’t any question about that and I so 
state. * * * If the $97,000.00 were a loan and debts to 
the corporation and not advances, why, all that stock 

was worthless in this taxable vear so there isn’t anv 

• • 

question about that. * * * When you get right down to 
it, the answer to this case turns on the nature and char¬ 
acter of the $97,000.00.” (App. 105) 

The corporation, William S. Van Clief & Sons, Inc., was 

organized in 1924 as successor to a partnership which was 

engaged in the lumber and building supplies business on 

Staten Island, Xew York, under the name of William S. 

Van Clief & Sons. This business was itself the outgrowth 

of a business founded about 1854 by John H. Van Clief, 

the father of William S. Van Clief and the grandfather of 

petitioner Ray Alan Van Clief. On January 31, 1913, and 

for some vears thereafter the business was carried on un- 
* 

der the name of William S. Van Clief, but was conducted 
as a partnership composed of William S. Van Clief and 
two of his sons, William C. Van Clief and Courtlandt Van 
Clief. In 1923 new articles of co-partnership were entered 
into (App. 14,16, 27). 

In the spring of 1924 William S. Van Clief suffered a 
stroke and informed his children that he desired to retire 
from business. As a result of negotiations between him and 
members of his family, namely: William C. Van Clief, 
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Theodore W. Janewav, Mrs. Janeway, Courtlandt Van 
Clief, and Ray Alan Van Clief, an agreement was entered 
into providing for the formation of a corporation to carry 
on the same business, and the payment to "William S. Van 
Clief of an annuity of $22,500.00 (later reduced to $12,- 
500.00) per annum for his interest (App. 20-25, 27). 

On October 6, 1924, the partnership of William S. Van 
Clief & Sons sold all of its assets, with certain minor ex¬ 
ceptions, to the new corporation, the corporation assuming 
all outstanding liabilities, and issuing to members of the 
Van Clief family other than William S. Van Clief, 3,994 
common shares of a par value of $399,400, of which peti¬ 
tioner Ray Alan Van Clief received S9S shares (App. 27). 

In the fall of 1929 the corporation was in need of funds 
and during September, October, and November of that 
year petitioner Ray Alan Van Clief made loans to the cor¬ 
poration represented by notes, payment of which was guar¬ 
anteed by the other stockholders. The corporation was 
also indebted to various banks for loans guaranteed by the 
stockholders and to various merchandise creditors. The 
annuity payments to William S. Van Clief were greatly in 
arrears (App. 28). 

During the months of September, October, November, 
and December, 1929, negotiations were carried on which 
resulted in the purchase by Ray Alan Van Clief of all of the 
stock of the corporation not already owned by him, totaling 
3.100 shares (App. 28-29). 

In performance of his part of the terms of purchase of 
the stock, Ray Alan Van Clief did the following (App. 
29-30): 

(a) credited the corporation with $30,434.00 repre¬ 
senting the amount of its notes held by him, and there¬ 
after made no demand on the other former stockholders 
of the corporation for the payment thereof under their 
guarantees; 

(b) paid obligations of the corporation as follows: 
to Staten Island National Bank & Trust Co., $25,000.00, 
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in November 1929; to American Trust Co., $12,360.17, 
in November and December 1929; and in December 1929, 
to various holders of notes on which the corporation 
was primarily or contingently liable, $45,873.38, or a 
grand total of $83,134.05; 

(c) paid in December 1929 to various merchandise 
creditors of the corporation the total amount of 
$21,635.98; and 

(d) assumed the liability of his sister and brothers 
for the payment of $12,500 a year to William S. Van 
Clief. Thereafter, and up to the death of his father on 
September 22, 1934, he made the following payments, 
the said payments being with respect to the assumed 
liability of his sister and brothers and his own liability 
under the agreement of August 4, 1924, as modified in 
1926: 


1929 (December) 

$ 350.00 

1930 

5,275.00 

1931 

7,200.00 

1932 

8,600.00 

1933 

5,500.00 

1934 

5,000.00 


$31,925.00 


The total of the credits and payments (other than the 
item of $31,925.00) so made in connection with the acquisi¬ 
tion of the 3,100 shares of the stock amounted to $135,204.03. 
Such amount was thereafter carried on the books of the 
corporation as an indebtedness o'Wed by it to him (but in an 
account entirely separate from the advances of $97,696.83 
about to be referred to), and in the corporation’s balance 
sheets of December 31, 1936, and 1937, was included in 
amounts shown as accounts payable to officers and em¬ 
ployees. 

From 1930 to 1937, inclusive, Ray Alan Van Clief ad¬ 
vanced other sums to the corporation totaling $97,496.83, 
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for which he has never taken any deduction and which he has 
never ascertained or considered to be worthless. Such 
amount appeared as liabilities of the corporation on its 
balance sheet as of December 31, 1937, and was carried on 
the corporate books as owing to Ray Alan Van Clief. (App. 
34, 38) Mr. Van Clief and another witness testified that 
these amounts were loans, (App. 78-79, 83-84) There is no 
testimony or other evidence in the record in refutation of 
the evidence that said advances of $97,496.83 constituted 
indebtedness of the corporation to Mr. Van Clief. 

After 1937 Mr. Van Clief made certain further advances, 
which he testified were made because he “preferred to help 
the corporation rather than liquidate it” and “to try to 
make it good again.” (App. 83-84) 

The value of the assets of the corporation at December 
31,1937, was $201,962.07. The liabilities of the corporation 
at that date, as shown by its balance sheet, amounted to 
$3S0,499.28, which included both the aforementioned 1929 
payments by Mr. Van Clief of $135,204.03, and also the 
advances made bv Mr. Van Clief from 1930 to 1937, of 
$97,496.83. If the $97,496.83 of advances made to the cor¬ 
poration by Mr. Van Clief from 1930 to 1937 constituted 
indebtedness of the corporation, the corporate liabilities at 
December 31, 1937, were in excess of the fair market value 
of the corporate assets and the stock was worthless. (App. 
38) 

In the years subsequent to 1937 the corporation has not 
sold any lumber and has transacted no business, except that 
connected with certain real estate owned by it, and which it 
still owns and on which it has continued to collect the rent. 
(App. 33) 

Tn the joint return filed by petitioner as husband and wife, 
they took a deduction of $256,929.03 characterized by them 
as a loss on stock ascertained to be worthless computed as 
follows: (App. 35-36) 
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Cost of 898 shares (acquired in 1924) $ 89,800.00 

Cost of 3,096 shares (acquired in 1929) 

(a) Sums advanced to corporation 

on notes in September, October 
and November 1929, and later 
credited on the notes $30,434.00 

(b) Payment of obligation of the 

corporation to banks and note 
holders in November and De¬ 
cember 1929 83,134.05 

(c) Payment of merchandise ac¬ 
counts in December 1929 21,635.98 

(d) Payments to William S. Van 
Clief (December 1929 to his 

death in 1934) 31,925.00 167,129.03 

Total cost of stock $256,929.03 

The position of petitioner’s counsel at the hearing was 
that the sum of $135,204.03, items (a), (b) and (c) above, 
constituted a debt ascertained to be worthless and properly 
charged off for the taxable year, but that even if, as con¬ 
tended by the Commissioner, such amount constituted ad¬ 
ditional cost of stock, the stock was worthless and the loss 
was allowable for 1937. (App. 72, 75) 

The principal controversy which was tried at the hearing 
was as to the status of this $135,000.00 item. This is shown 
by the Board Member’s findings of fact and his opinion. 
(App. 28-31, 39-42) 

There was no challenge at any point in the hearing of the 
evidence establishing that the $ 97,496.83 item, representing 
advances from 1930 to 1937, was reflected on the corporate 
books and balance sheets as indebtedness owing to Ray Alan 
Van Clief, nor was there any challenge of the correctness of 
these book entries or any challenge of the corraborative oral 
testimony. There was no controversy between the parties 
at the trial regarding the status of the $97,000.00 as indebt¬ 
edness. The case was tried and briefed by both parties on 
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the basis that the $97,496.83 item constituted a debt due Mr. 
Van Clief by the corporation. Nevertheless, the decision of 
the Board rests solely on its conclusion that this item was 
merely a “capital advance,” and not indebtedness, and the 
decision must stand or fall on the validity of such conclusion. 

Petitioners filed a request for rehearing, reconsideration, 
and reargument, and this was denied. In this request it was 
stated that the status of the $97,000. item was not in issue 
and opportunity to produce further testimony of disinter¬ 
ested witnesses having detailed knowledge of the facts was 
requested. The motion was denied, in part on the ground 
that the Board Member’s opinion would not be changed by 
“further cumulative testimony.” (App. 52, 56) 

STATUTES AND REGULATIONS INVOLVED. 

Section 23 (e) of the Revenue Act of 1936 provides: 

“In computing net income there shall be allowed as 
deductions: 

* * • # 

“(e) Losses by individuals.—In the case of an indi¬ 
vidual, losses sustained during the taxable year and not 
compensated for by insurance or otherwise— 

“ (1) if incurred in trade or business; or 

“(2) if incurred in any transaction entered into for 
profit though not connected with the trade or business; 
or” 

Article 23 (e)-4 of Regulations 94, dealing with the tax 
imposed by the Revenue Act of 1936 provides as follows: 

“Art. 23(e)-4. Shrinkage in value of stocks.—A per¬ 
son possessing stock of a corporation can not deduct 
from gross income any amount claimed as a loss merely 
on account of shrinkage in value of such stock through 
fluctuation of the market or otherwise. The loss allow¬ 
able in such cases is that actually suffered when the 
stock is disposed of. If stock of a corporation becomes 
worthless, its cost or other basis as determined and 
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adjusted under section 113 is deductible by the owner 
for the taxable vear in which the stock became worth- 
less, provided a satisfactory showing is made of its 
worthlessness. Federal or State authorities incident 
to the regulation of banks and certain other corpora¬ 
tions may require that stocks be charged off as worth¬ 
less or written down to a nominal value. If, in any such 
case, the basis of the requirement is the worthlessness 
of the stock, such charging off or writing down will, for 
income tax purposes, be considered prima facie evidence 
of worthlessness; but if the charging off or writing 
down is due to market fluctuations, or if no reasonable 
attempt has been made to determine worthlessness, no 
deduction for income tax purposes of the amount so 
charged off or written down can be allowed. For dealers 
in securities, see article 22(c)-5. For limitations on 
deductions for losses from sales or exchanges of capital 
assets crenerallv, including stocks and bonds, see sec¬ 
tion 117.” 


STATEMENT OF POINTS. 

I. The right to the deduction of the loss depends entirely 
upon the correctness of the Board’s conclusion that the 
$97,000.00 of advances made from 1930 to 1937 constituted 
investments in stock and not loans. 

II. The Board erred in holding that advances made by a 
sole stockholder to insure the continued existence of a cor¬ 
poration and to improve its condition are necessarily, and 
as a matter of law, capital contributions and not loans. The 
correct rule is that the nature of the advances is determined 
by the intention to make a loan or otherwise, as shown by 
the evidence. 

I (a) The Board’s conclusion that the $97,000.00 of 
i advances constituted capital investment and not loans 
was based upon the theory that advances made by a 
sole stockholder to insure the continued existence of a 
corporation and to improve its condition are neces¬ 
sarily, and as a matter of law, capital contributions and 
not loans. 
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(b) The theory thus applied by the Board in this 
case is without support in reason and authority. The 
correct rule is that the nature of the advances is deter¬ 
mined by the intention to make a loan or otherwise, as 
shown by the evidence. 

III. Applying the correct rule of law, the Board’s con¬ 
clusion that the $97,000.00 constituted investment in stock, 
and not loans, is not supported by any evidence or by the 
findings of fact, and is contrarv to all the evidence as to 
the status of this item. 

IV. Aside from the evidence establishing that the 
$97,000.00 were loans, the Board erred in deciding that the 
$97,000.00 were not loans because no controversy as to the 
nature of such advances was presented for decision. The 
decision that said advances were not loans erroneously 
failed to give effect to the assumption on which both parties 
tried the case, and to the concession of respondent, that 
these items were loans. 

V. At the least, the Board erred in denying petitioners 
leave to present on rehearing evidence corroborating the 
loan status of said $97,000.00. 

SUMMARY OF ARGUMENT. 

Petitioners’ right to the deduction depends upon whether 
the stock became worthless in 1937 and this in turn depends 
entirely upon whether the $97,000.00 of advances between 
1930 and 1937 constituted loans or not. This proposition 
is not open to question. The Board Member, who heard the 
case and wrote the opinions, so held. 

The Member, in concluding that these advances were cap¬ 
ital investment and not loans, with consequent denial of the 
deduction, proceeded upon the erroneous theory of law that 
the test of whether a sole stockholder’s advances are capital 
or indebtedness is the purpose for which the advances were 
made, irrespective of the intention of the parties that the 
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advances be loans or otherwise. The Member referred to 
testimony of Mr. Van Clief that he “desired to improve’’ the 
financial condition of the corporation so that it might be¬ 
come “good again” and said that “such ends are not accom¬ 
plished merely bv exchanging one creditor for another.” 
Having reached the conclusion that Mr. Van Clief intended 
to help the corporation by the advances from 1930 to 1937, 
the Member concluded, applying his erroneous theory, that 
the advances must be capital investments and not loans, 
despite uncontradicted evidence and testimony of a contrary 
intention of the parties. 

The correct test of the nature of a stockholder’s advances 
is whether the intention of the parties, as disclosed by the 
evidence, was that the advances be loans or that they be 
capital contributions. This is established by a consistent line 
of decisions of the Board in other cases. 

Applying the correct rule of law that the test is whether 
the parties intended the advances to be loans, the Board’s 
conclusion is not supported by any evidence or findings in 
the record and is contrary to all relevant evidence. The ad¬ 
vances are shown on the corporate books as indebtedness; 
the testimony of Mr. Van Clief and another witness that 
these advances were loans was not onlv not contradicted but 
was not even challenged by counsel for respondent. This 
cfvidence shows the intention of the parties that the advances 
be loans, and consequently establishes that the advances 
were loans and there is no evidence in the record to indicate 
the contrary. 

Asa matter of fact, the testimony relied on bv the Board 
as establishing that Mr. Van Clief made the advances for 
the purpose of making the corporation “good again” did 
not relate <o the advances under consideration but was with 
respect to subsequent advances made in later years after 
Mr. Van Clief had concluded that his stock investment was 
worthless. His actual testimony as to the purpose of the 
advances between 1930 and 1937 was that he made such 
advances “to keep the thing going and try to make money 
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out of it.” The Board also improperly treated evidence as 
to unrelated payments of $135,204.03 made in 1929 as bear¬ 
ing upon the nature of the $97,000.00. The nature of the 
$135,204.03 was a major item in controversy at the trial 
and the determination of the status of that item rested upon 
factors having no bearing on the $97,000.00 under considera¬ 
tion, including the factor that the $135,000.00 was admit¬ 
tedly paid as part consideration for acquisition of the stock. 

The status of the $97,000.00 as loans was so clear to coun¬ 
sel for both parties at the trial that it was in no way contro¬ 
verted by counsel for the respondent. The evidence estab¬ 
lishing the character of the $97,000.00 as loans went into 
the record without question and without any attempt at 
contradiction on the part of the respondent. The course of 
conduct of counsel for both parties shows that it was as¬ 
sumed, and respondent’s counsel in his brief conceded, that 
such items constituted loans by Ray Alan Van Olief to 
William S. Van Clief & Sons, Inc. Under the circumstances, 
no question as to the status of the $97,000.00 was presented 
for decision of the Board and the Board should have given 
effect to the mutual assumption of the parties and the con¬ 
cession of the respondent that the advances were loans, even 
if the uncontroverted evidence could properly (as it could 
not) have been regarded as insufficient. 

In view of the fact that the evidence as to the status of the 
$97,000.00 was relatively brief because of the absence of 
controversy with respect thereto, the Board Member com¬ 
mitted error when he refused petitioners’ leave to amplify 
the evidence on this point, assuming, contrary to actuality, 
that the record could be regarded as leaving any doubt as 
to the loan status of the $97,000.00. 
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ARGUMENT. 

Point I. 

The right to the deduction of the loss depends entirely upon 
the correctness of the Board’s conclusion that the 
$97,000.00 of advances made from 1930 to 1937 consti¬ 
tuted investments in stock and not loans. 

Deductibility of the loss depends on whether the stock 
became worthless in 1937 (Reg. 94, Art. 23(e)-4); and this, 
in turn, depends entirely on the status of the advances made 
to the corporation by Mr. Van Clief between 1930 and 1937 
aggregating approximately $97,000.00. This proposition is 
not open to controversy. In the Board’s memorandum deci¬ 
sion the statement is made: 

“If they were loans and thereby constituted indebted¬ 
ness of the corporation, the corporate liabilities at De¬ 
cember 31,1937, were in excess of the fair market value 
of the corporate assets, indicating that the stock was 
worthless, as the petitioners contend.” (App. 42) 

In the course of the hearing on the motion for reconsider¬ 
ation, etc., the Member said: 

“If the $97,000.00 was a loan, the stock was worth¬ 
less. There isn’t any question about that and I so state. 
* * * If the $97,000.00 were a loan and debts to the cor¬ 
poration and not advances, why, all that stock was 
worthless in this taxable year so there isn’t any ques¬ 
tion about that. * * * When you get right down to it, the 
answer to this case turns on the nature and character 
of the $97,000.00.” (App. 105) 
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Point n. 

The Board erred in holding that advances made by a sole 
stockholder to insure the continued existence of a 
corporation and to improve its condition are necessarily, 
and as a matter of law, capital contributions and not 
loans. The correct rule is that the nature of the 
advances is determined by the intention to make a loan 
or otherwise, as shown by the evidence. 

(a) The Board’s conclusion that the $ 97,00)0.00 of ad¬ 
vances constituted capital investment and not loans was 
based upon the theory that advances made by a sole 
stockholder to insure the continued existence of a cor¬ 
poration and to improve its condition are necessarily, 
and as a matter of law, capital contributions and not 
loans. 

That the Board’s conclusion is based upon the erroneous 
theory above stated clearly appears from the Board Mem¬ 
ber’s opinions. 

In the original memorandum opinion, after reciting that 
the corporation rather consistently lost money, that for 
some time prior to 1937 the principal value of the stock 
was the real estate owned, that the revenue was not sufficient 
to meet the corporate obligations, that Mr. Van Clief con¬ 
tinued to make advances after 1937, the paragraph con¬ 
tinues : 

“Van Clief accordingly made the advances in question 
and continued to make similar advances after the tax¬ 
able year and up to the time of the hearing in this pro¬ 
ceeding. His explanation was that he was trying to 
make the corporation “good again”, and in response to 
the question as to why he did not liquidate the corpora¬ 
tion in 1937, the answer was, “Because the corporation 
had various property and I preferred to help the corpo¬ 
ration rather than liquidate it.” These responses, in 
our opinion, reflect the attitude of an owner or propri¬ 
etor adding to capital rather than that of a creditor 
making a loan. The advances were made to insure the 
continued existence of the corporation and to improve 
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its condition, and to accomplish that purpose the giving 
of capital assistance rather than the piling up of addi¬ 
tional indebtedness is indicated. It is our conclusion 
therefore that the advances made by Van Clief to the 
corporation from 1930 up to and including 1937 and 
totaling $ 97,496.83 were capital advances and not 
loans.” (App. 42-43) (Italics supplied) 

Again in the memorandum denying the motion for re¬ 
consideration etc., the Member states: 

“Ray Alan Van Clief at various places in his testimony 
and in his own words explained his reasons and pur¬ 
poses for paying the various sums of money to or for 
the benefit of the corporation and these statements indi¬ 
cate that the payments were not regarded by him in the 
same manner as a creditor regards sums due by a 
debtor. He desired to preserve the corporation, not 
to liquidate it; he desired to improve its financial 
condition so that it might become good again. Such 
ends are not accomplished merely by exchanging 
one creditor for another. These statements by Van 
Clief are much more revealing as to the character of 
the payments than categorical statements made under 
the questioning of his counsel that the payments and 
advances made were intended as ‘loans’ and would not 
be overcome by the further cumulative testimony of 
third parties who may have remembered or recalled 
some use of the word ‘loan’ by Van Clief or an expres¬ 
sion of a hope of repayment. In the light of evidence 
already in the record, we find nothing in the proposed 
testimony as outlined by the motion and supporting 
documents to justify reconsideration, rehearing or fur¬ 
ther hearing.” (App. 56-57) (Italics supplied) 

The Member pointed out that Mr. Van Clief explained his 
reasons and purposes for paying the various sums, and 
then stated that Mr. Van Clief desired to preserve the cor¬ 
poration ; that he desired to improve its financial condition 
“so that it might become good again”. He proceeds in 
effect to hold that these statements are so revealing as to the 
character of the payments that he is not even interested in 
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evidence as to whether or not Mr. Van Clief and the corpo¬ 
ration intended the advances as loans. 

It is respectfully submitted that, in the light of the Mem¬ 
ber’s opinions, there can be no escape from the conclusion 
that the entire underlying basis of the Member’s conclusion 
as to the nature of these advances was that a purpose or 
motive on the part of a sole stockholder to help the corpora¬ 
tion, necessarily, and as a matter of law, requires the con¬ 
clusion that the advances were an additional capital invest¬ 
ment, regardless of the intention of the parties that such 
help should be extended through the medium of loans. 

(b) The theory thus applied by the Board in this case 
is without support in reason and authority. The correct 
rule is that the nature of the advances is determined by 
the intention to make a loan or otherwise as shown by 
the evidence. 

It is, of course, established law that a sole stockholder can 
either make loans to his corporation or can make additional 
capital investments in it. The test as generally stated by the 
Board in a consistent series of decisions is whether the 
parties intended to make an investment or intended to make 
a loan. This rule is well stated in the appeal of Daniel Gim- 
bel, 36 B.T.A. 539, (acquiesced in by Commissioner, Cum. 
Bull. 1937-2,11) as follows: 

“ There is no general rule that a payment by a share¬ 
holder to his corporation or to one of its obligees to 
relieve it of an existing obligation is per se a contribu¬ 
tion by him to its capital which augments the cost of his 
shares. The question is controlled by the circumstances 
in which the payment is made. If there is intent that 
the payment shall enlarge the stock investment, the 
shareholder may not for tax purposes treat it otherwise 
to support a loss or a bad debt deduction. Whether there 
is such intent, actual or to be implied, is determinable 
upon evidence which may vary in different cases.” 

Again in The Edward Katzinger Co., 44 B.T.A. 533, the 
Board said: 
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“ Funds advanced by shareholders to their corporation 
may or may not be contributions of capital, augmenting 
the cost of the shares, depending upon the circumstances 
under which the advancements are made. Advances are 
an additional contribution of capital if they are intended 
to enlarge the stock investment, but not if they are in¬ 
tended as a loan.” 

In Harry Nicolai, 42 B.T.A. 899, the Board said: 

“It is manifestly true that a stockholder of a corpora- 
i tion may also be a creditor of the corporation.” 

In William D. P. Jarvis, 43 B.T.A. 439, the following was 
stated: 

i “Certainly the corporation had the right to create 
such debts. The fact that the lender was a shareholder 
of the borrower vras not enough to stamp the advances 
as contributions,” 

, The Board in the case at bar, however, made its decision 
on the novel theory that the test is whether or not the pur¬ 
pose of the stockholder was to help the corporation and not 
whether he and the corporation intended the advances as 
loans or not; i.e., the theory applied was that if the motive 
was “to preserve the corporation” or “to make it good 
again,” the advance is necessarily a capital contribution, 
irrespective of the intention of the parties that it be a loan. 

There is certainly no such rule of law or principle to be 
found in the books and the idea manifestly flies in the face 
of common experience. Such a principle, it is submitted, 
would be definitely harmful to the preservation of corporate 
enterprises and the protection of independent creditors. 

It is certainly not the law that an advance by a stockholder 
to his corporation must be made for the purpose of hurting 
that corporation before it can be regarded as having a status 
as debt. 

It is, of course, utterly untrue that a corporation cannot 
be helped or attempt made to insure its preservation through 
the medium of new loans or substitutions of lenders. It is 
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general knowledge that one of the important methods of 
attempting to preserve corporations or to help to make 
them “good again” is to have new money loaned to them 
or to have a lenient creditor substituted for a pressing one. 

The fact that the end of preserving corporations may be 
accomplished by a substitution of creditors finds its most 
outstanding example in the operations of the Reconstruc¬ 
tion Finance Corporation. That Corporation was formed 
to, and did in fact, make loans of billions of dollars to dis¬ 
tressed banking, railroad, and industrial corporations for 
the precise purpose of helping to preserve them and giving 
them a chance to “make good” again—for the purpose of 
improving their position. Many, many important business 
enterprises in this country owe their present existence to 
the fact that the purpose was accomplished by the substitu¬ 
tion of a lenient creditor for a more pressing creditor. 

It is a fact of common knowledge that a stockholder hav¬ 
ing a large investment in a corporate enterprise may well 
feel that he would not put more money into it as an increased 
stock investment, which would be subordinate to existing 
and subsequent creditors, whereas he frequently will put 
new money into an enterprise on the basis that it will have 
a debt status. Certainly, it is submitted, the Court will not 
accept as sound the novel principle applied by the Board in 
this case that the criterion for determination of whether 
advances were made as loans or were made as capital invest¬ 
ments is not the intent of the parties to make a loan or to 
make a capital investment, but rather, whether or not the 
purpose of the stockholder was to help the corporation. 
Moreover, since when has it become impossible to “help” a 
corporation by lending it money? 
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Point ILL 

Applying the correct rule of law, the Board’s conclusion 
that the $97,000.00 constituted investment in stock and 
not loans is not supported by any evidence or by the 
findings of fact and is contrary to all the evidence as 
to the status of this item. 

As shown above, the test of whether the advances made 
were loans or capital contributions is whether the parties 
intended them to be loans or capital contributions, as dis¬ 
closed by the evidence. The evidence in the record clearly 
establishes that the advances of $97,000.00 were intended to 
be and were loans, and there is no evidence whatsoever to 
support a contrary conclusion. 

(a) The evidence establishes the $97,000.00 were 
loans and admits of no other conclusion. 

The evidence dealing with the status of these $97,000.00 
of advances consists of the following: 

(1) The said $97,000.00 was shown on the books and bal¬ 
ance sheets of the corporation as a liability owing to Mr. 
Van Clief. The Board found, in its memorandum decision, 
that an aggregate amount of $232,700.86, carried on the cor¬ 
poration’s books as owing to Mr. Van Clief, included the 
$97,496.83 now under discussion. (App. 38) 

(2) Testimony of the witness Janeway (App. 79) to 
the effect that Mr. Van Clief made loans to the corporation 
since 1931. (The $97,000.00 of advances were made from 
1930 to 1937) 

(3) Testimony of Mr. Van Clief himself (App. 83-84), 
describing the said advances as loans. 

This evidence fully and clearly proves the $97,000.00 were 
loans; is consistent only ■with the conclusion that these ad¬ 
vances were intended to be and were loans, and admits of no 
other conclusion. There is no other evidence in the record 
concerning the question whether the parties intended that 
the advances should be loans or not. 
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The fact that the advances in question were shown on the 
corporation’s books as a liability is, in itself, conclusive, in 
the absence of contrary evidence; and there is no contrary 
evidence. 

The witness Janeway, who had been connected with the 
business for many years and, after a short suspension of 
such connection, had become associated with it again in 1931, 
when asked by respondent’s counsel whether Mr. Van Clief 
had made any advances or loans to the corporation after 
his, Janeway’s, re-association with the company in 1931, 
testified that he knew Mr. Van Clief had made loans since 
that time. (App. 78-79) 

Mr. Van Clief testified with respect to advances made to 
the corporation after 1929 as follows: (App. 83-84) 

“Q. Now, you put in, by way of loans, various other 
moneys in this company, did you not? 

A. Yes. 

Q. What was your purpose in putting up those other 
moneys ? 

A. To keep the thing going and try to make money out 
of it. 

Q. I mean since 1937, have you loaned the company some 
further sum of moneys? 

A. Yes. 

Q. What was your purpose in loaning money to the com¬ 
pany if you considered the company was bad? 

A. To try to make it good again. 

Q. Why didn’t you liquidate the company in 1937, Mr. 
Van Clief? 

A. Because the company had various property and I pre¬ 
ferred to help the corporation rather than liquidate it. 

Q. The moneys that you marked off in 1937 were the 
cost of the stock and loans made in the year 1924 and 1929, 
is that true? 

A. Yes. 

Q. From 1929 to 1937, you had loaned the company various 
sums of money, had you not? 


o 




22 


A. Yes. 

Q. And that money you have not marked off? 

A. No, I don’t think I have.” (Italics supplied) 

Mr. Van Clief’s testimony is unequivocal. It is to the effect 
that the post-1929 advances were loans. No attempt was 
made to contradict or dispute this testimony although Mr. 
Van Clief was cross examined at length. 

Certainly there is nothing in this evidence to support any 
conclusion other than that the advances between 1930 and 
1937 were intended by both parties to be, and were in fact 
and law, loans. 

(b) The evidence relied upon the Board did not relate 
to the $ 97,000.00 . 

We have pointed out, supra , that the basis of the Board’s 
decision that the items here were not loans was the errone¬ 
ous theory that a purpose to help the corporation necessarily 
required such conclusion. As a matter of fact, not only was 
the Board’s theory wrong in law, but the evidence relied 
upon by the Board as a basis for application of the theory 
did not even relate to the item of $97,000.00 here under 
consideration. 

The Board Member in the memorandum decision (App. 
42-43) said of Mr. Van Clief’s testimony regarding these 
advances: 

“His explanation was that he was trying to make the 
corporation ‘good again’ and in response to the question 
as to why he did not liquidate the corporation in 1937, 
the answer was, ‘Because the corporation had various 
property and I preferred to help the corporation rather 
than liquidate it.’ These responses, in our opinion, 
reflect the attitude of an owner or proprietor adding to 
a capital rather than that of a creditor making a loan. 
The advances were made to insure the continued exist¬ 
ence of the corporation and to improve its condition, 
and to accomplish that purpose the giving of capital 
assistance rather than the piling up of additional indebt¬ 
edness is indicated.” 
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Again in the memorandum accompanying the order deny¬ 
ing the motion for reconsideration: (App. 56) 

“He desired to preserve the corporation, not to liqui¬ 
date it; he desired to improve its financial condition so 
that it might become good again. Such ends are not 
accomplished merely by exchanging one creditor for 
another.” 

Even if the statements by Mr. Van Clief that he wanted 
to make the corporation “good again” and that he “pre¬ 
ferred to help the corporation rather than to liquidate it” 
properly had any bearing on the question, which it had not, 
it is clear from the record that this testimony was with refer¬ 
ence to advances made subsequent to 1937, and after Mr. 
Van Clief had determined that his investment in the corpora¬ 
tion made prior to 1930 had been lost. 

This is shown by the quotation from his testimony on 
pages 21-22, supra, from which it further appears that Mr. 
Van Clief’s testimony as to the purpose of loans between 
1930 and 1937 was “to keep the thing going and try to make 
money out of it.” Thus the evidence as to purpose to 
help the corporation relied upon by the Member to support 
his finding as to the purpose of the $97,000.00 of advances 
did not relate to such item at all, but was evidence as to the 
purpose for subsequent advances made after Mr. Van Clief 
determined that his original investment had been lost. It 
follows that the Board Member’s conclusions had no founda¬ 
tion in the evidence, even if the Board Member’s theory 
were correct in law, which, as above shown, is not the case. 

Moreover, the Board Member, in reaching his conclusion 
with respect to the $97,000.00, evidently relied upon evidence 
with respect to the entirely unrelated payments of 
$135,000.00 made in 1929 as part of the consideration for 
acquisition by Mr. Van Clief from other members of his 
family of stock in the corporation. In the memorandum de¬ 
cision, the Board said: 

“With respect to the character of the advances here 
under consideration, the parties have given us very little 
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assistance. Apparently the petitioners feel that they 
have established the character of the $135,204.03 pre¬ 
viously discussed as indebtedness and that a similar 
conclusion as to the $97,496.83 automatically follows. 
Such a view is, of course, contrary to the conclusion we 
have reached with respect to the $135,204.03, * * *” 
(App. ?) 

The Board Member very obviously mistook the reason for 
the relative brevity of the evidence with respect to the 
status of the $97,000.00. The real reason for any supposed 
brevity was the fact that the status of the $97,000.00 
as loans was not controverted by Respondents counsel and 
not because of (See Point TV, infra) any reliance upon evi¬ 
dence relating to the $135,000.00. 

, In the memorandum accompanying the order denying the 
motion for reconsideration the Member said of the 
$97,000.00 advances: 

“* * * even a t the time of the hearing petitioner’s 
, counsel was very reluctant to amend the pleadings so as 
to make petitioner’s claim definite as to the character 
of the advances made by him to the corporation.” (App. 
56) 

The record establishes beyond the shadow of doubt that such 
alleged reluctance to amend the pleadings had no relation¬ 
ship whatever to the $97,000.00 of advances made between 
1930 and 1937, but related only to the above mentioned item 
of $135,000.00. (App. 74, 77-78) 

, The major controversy tried by the Board was as to the 
status, whether debt or cost of stock, of payments aggre¬ 
gating $135,204.03 made by Mr. Van Clief in 1929. Volumi¬ 
nous testimony and evidence with respect to such payments 
appear in the record and the discussion of their status in the 
Board’s memorandum decision covers more than three 
pages. (App. 39-42) Such payments of $135,204.03 were 
recorded on the books as indebtedness due Mr. Van 
Clief, but determination of their status also involved, among 
other things, the following factors: the fact that the pay- 
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ments were admittedly made as part consideration for the 
acquisition of stock; the interpretation of an agreement pur¬ 
suant to which the payments were made; a statement in the 
nature of an admission of the capital status of such items 
contained in the income tax return filed by petitioners: and 
admissions by Mr. Van Clief in his testimony that these 
payments were part of the cost of his stock. 

No such factors exist with respect to the $97,000.00 of ad¬ 
vances from 1930 to 1937, which were not even recorded in 
the same account in the corporate books as the $135j204.03; 
(App. 99-103) As to the $97,000.00, there is not a scintilla of 
evidence to indicate that they were anything but loans. 

(c) Decisions of the Board in other cases applying 
the correct rule demonstrate the error of its conclusion 
as to the status of the S97,000.00 . 

In addition to the fact that the evidence referred to bv 

• 

the Board affords no support for its conclusion that the 

$97,000.00 constituted stock investment and that all the 

relevant evidence is to the contrary, a consistent line of 

other decisions bv the Board clearlv demonstrates the error 

«* 

of the Board’s conclusion here. 

In The Edward Katzinger Co., 44 B.T.A. 533, the taxpayer 
had formed in 1933 a selling subsidiary with a capital of 
$1,000, which proved insufficient to enable it to carry on its 
business. The taxpayer provided the subsidiary with what¬ 
ever additional funds it needs from time to time during the 
years 1933 to 1936 by making cash advances to it which were 
treated on the books of both companies as open account 
loans. Partial repayments were made from time to time 
but the balance steadily increased. During its existence 
from 1933 to 1936, the subsidiary’s losses exceeded its profits 

and at all times the accumulated losses substantially ex- 

* 

ceeded the subsidiary’s capital of $1,000. The Board held 
the advances were loans, saying: 

“The respondent argues that all of the funds ad¬ 
vanced by the petitioner must be regarded as additional 
capital contributions since Bruce-Hunt had to have 
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more than $1,000 with which to conduct its operations. 
He cites no authority in support of this argument and 
we know of none. Funds advanced by shareholders to 
their corporation may or may not be contributions of 
capital, augmenting the cost of the shares, depending 
upon the circumstances under which the advancements 
are made. Advances are an additional contribution of 
capital if they are intended to enlarge the stock invest¬ 
ment, but not if they are intended as a loan. Daniel 
Gimbel , 36 B.T.A. 539; Bernuth-Lembcke Co., 17 B.T.A. 
599; William D. P. Jarvis, 43 B.T.A. 439. Here the 
parties intended the advances as loans. This is shown 
not only by the testimony of the officers, but by the en¬ 
tries on the books of the two companies and the con¬ 
sistent actions of the parties in regard to the advances, 
including their actions incident to the liquidation. 

In Harry T. Nicolai, 42 B.T.A. 899, two sole stockholders’ 
advances made primarily to enable the corporation to dis¬ 
charge bank loans, where the stockholders remained the 
sole “creditors’’ and where the corporation had operated 
at a loss throughout its existence, were held to be loans and 
deductible as bad debts, as against the Commissioner’s con¬ 
tention that such advances were additional capital invest¬ 
ment. The Board said: 

“It is the theory of the respondent that the advances 
made by the petitioner and Woodard to the Kiddy Kage 
Co. constituted additional investments in the shares of 
stock of that corporation. The evidence shows, how¬ 
ever, that this was not the case. Both the petitioner and 
Woodard paid to the corporation par value of the shares 
subscribed for by them. The Petitioner was not obli¬ 
gated to pay and did not pay to the corporation any 
additional amount for the stock subscribed for bv him.” 

w 

* * * * 

“It is manifestly true that a stockholder of a corpora¬ 
tion may also be a creditor of the corporation. In Dan¬ 
iel Gimbel, 36 B.T.A. 539, we held that where a stock¬ 
holder of a corporation, pursuant to prior endorsements 
and guaranties of the corporation’s notes and obliga¬ 
tions, pays the corporation’s obligations and thus be- 
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comes its creditor and the debt is immediately ascer¬ 
tained to be worthless and charged off, the stockholder 
is entitled to take credit for the bad debt. 

“We conclude that the petitioner was a creditor of 
the Kiddy Kage Co. to the extent of his advances on 
open account to that corporation. As such creditor he 
was entitled to receive the full amount of his advances 
before there was any distribution of assets to stock¬ 
holders. 1 ’ 

In William D. P. Jarvis , 43 B.T.A. 439, a corporation made 
advances of almost a half million dollars over a period of 
ten years to a subsidiary which sustained operating losses 
of over $500,000, which had expenses in each year in excess 
of gross sales and a steadily mounting deficit during the last 
six years of the period, starting with $95,000, and mounting 
rapidly. The advances were required for operations; only 
negligible amounts were repaid. The books showed these 
items as liabilities. The Board said: 

“The evidence shows that during the period of the 
advances, although the Oildag venture was not fruitful, 
both the parties and all concerned regarded the advances 
as loans and accounted for them as such. There is 
nothing from which it could be reasonably inferred that 
beneath the outward signs of a debt was a conception 
of additional contributions to Oildag’s capital. Bona 
fides is not in doubt. Certainly the corporation had the 
right to create such debts. The fact that the lender was a 
shareholder of the borrower is not enough to stamp 
the advances as contributions, Daniel Gimbel, 36 B.T.A. 
539; Harry T . Nicolai, 42 B.T.A. S99.” 

In these cases appeared all the kinds of factors to which 
the Board referred in the discussion, in its memorandum 
decision, of the $97,000.00 (App. 40-42); namely, the corpo¬ 
rations consistently lost money; operations failed to pro¬ 
duce sufficient revenue to meet expenses; the advances were 
made for the purpose of meeting operating deficits; the 
advances in each case were very evidently made for the pur¬ 
pose of insuring the continued existence of the corporation 



28 


and improving its condition. In each of these cases the 
Board held that the advances in question were loans and 
did not constitute capital, by applying the correct rule that 
the intention of the parties to make loans was conrolling as 
to the nature of the advances. 

I It will be noted that the Board in the opinion in the case 
^t bar refers to the decision of the Circuit Court of Appeals 
for the Second Circuit in the case of American Cigar Corn- 
gang v. Commissioner , 66 Fed. (2d) 425. That case, how¬ 
ever, has no possible application to the facts here involved. 
'J’he court there held that advances to a corporation by its 
stockholder made in the belief that such advances would not 
be repaid were in the nature of gifts, in reality contributions 
^o the corporation’s capital, and hence could not be treated 
as debts ascertained to be worthless. This conclusion was 
based upon a finding of fact that the stockholder made the 
advances fully believing that the obligations they created 
were worthless and uncollectible and that they would never 
be repaid. There has been no suggestion and no basis for 
any suggestion that the $97,000.00 of advances here were 
worthless or believed to be worthless when made. The Board 
Member’s opinion and findings are to the contrary. (App. 
33, 35, 38) The Board Member himself said in the memoran¬ 
dum accompanying the order denying the motion for re¬ 
consideration: “We have no doubt that Ray Alan Van Clief 
hoped that the money might be repaid.” (App. 56) 

In short, applying the correct rule that the test for deter¬ 
mination of the status of a stockholder’s advances is whether 
the parties intended them as loans or otherwise, the evidence 
of record in this case incontrovertiblv establishes that the 
$97,000.00 were loans and furnishes no support to the 
Board’s contrary conclusion. It follows that such conclu¬ 
sion is erroneous. 
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Point IV. 

Aside from the evidence establishing that the $97,000 were 
loans, the Board erred in deciding that the $97,000.00 
were not loans because no controversy as to the nature 
of such advances was presented for decision. The 
decision that said advances were not loans erroneously 
failed to give effect to the assumption on which both 
parties tried the case, and to the concession of respon¬ 
dent, that these items were loans. 

A review of the entire record of the hearing shows without 
any question, it is submitted, that the case was tried on the 
assumption that the status of the $97,000.00 as loans was 
not in controversy. 

The statements of counsel for petitioners and of respond¬ 
ent concerning the nature of the controversy with respect to 
the deductibility of the aggregate amount of $256,929.03 by 
implication excluded the idea that any controversy was pre¬ 
sented as to the status of the $97,000.00 of advances made 
between 1930 and 1937. The controversy concerning the de¬ 
ductibility of the $256,929.03 was referred to during the 
hearing as the “third issue.” The opening statement of 
counsel for the petitioners with respect to this item appears 
on pages 72 and 73 of the Appendix and made no reference 
whatever to the advances made after 1929. Similarlv, re- 
spondent’s counsel made a statement to the effect that he 
does not think the stock became worthless in 1937 because 
the corporation had been operating along about on the 
same basis as in prior years, because there was no indenti- 
fiable event, etc., with no suggestion whatever that the 
status of subsequent advances was in any way involved. 
(App. 73) The colloquy between the Member and counsel 
for petitioners concerning the alternative nature of the claim 
with respect to the status of the $135,000.00 paid in 1929 
gives no hint of any controversy concerning the status of 
advances made between 1930 and 1937. (App. 74-5-6-7-8) 
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! Petitioners’ witness, Theodore Janeway, brother-in-law 
of petitioner Ray Alan Van Clief, who had been associated 
with the business off and on for many years and reentered 
the business in 1931, testified, on cross examination by re¬ 
spondent’s counsel, that he knew that Ray Alan Van Clief 
had made loans since 1931. Although this witness was exten¬ 
sively cross examined, counsel for respondent made no at¬ 
tempt to show that the advances after 1929 were capital 
rather than loans. (App. 78-79) 

i Martin Kortjohn, a certified public accountant, who made 
studies of the books of account, testified at length as to the 
status of the $135,000.00 paid in 1929 in connection with the 
acquisition of the stock, but there was no questioning or 
cross examination in any way challenging the status as loans 
of the items totaling $97,000.00 advanced between 1930 and 
1937. (App. 80-83)" 

Petitioner Ray Alan Van Clief testified and was exten¬ 
sively cross examined by counsel for the respondent. We 
submit that a review of this cross examination shows no 
attempt to challenge the status as loans of the advances 
between 1930 and 1937. Review of that cross examination 
clearly shows that the primary objective was to try to sup¬ 
port respondent’s position that the stock was not worthless 
in 1937 because Mr. Van Clief continued to make advances 
after 1937. No suggestion was made that the advances be¬ 
tween 1930 and 1937 constituted contributions to capital as 
distinguished from loans. The cross examination of peti¬ 
tioner Ray Alan Van Clief shows that counsel for the re¬ 
spondent made a vigorous effort to establish that the 
$135,000.00 paid in 1929 was part of the consideration for 
the stock, but there is no attempt to show that the subsequent 
advances were intended as additional stock investment. 
(App. 89, 90-1) 

The cross examination of Mr. Martin Kortjohn above 
referred to is particularly significant. Counsel for the re¬ 
spondent asked Mr. Kortjohn detailed questions as to what 
effect elimination of the $135,000.00 from the corporate lia- 
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bilities would have upon the net worth of the corporation as 
of the end of 1936 and 1937. (App. 82-3) Counsel for the 
respondent, however, asked no question as to the effect of 
elimination as indebtedness of the $97,000.00 advanced from 
1930 through 1937. This despite the fact that, even on the 
basis of book values for the assets, elimination of the 
$135,000.00 as indebtedness showed a net amount applicable 
to stock of only $32,000.00, and the testimony clearly showed 
that the actual value of the assets was less than the book 
value of the assets by a good deal more than $32,000.00. 

It is apparent from the foregoing and, as stated, from any 
fair perusal of the record, that neither party as the hearing 
presented to the Member any controversy concerning the 
status of the $97,000.00 advances from 1930 to 1937 as 
indebtedness. 

In fact, respondent's counsel, in his brief filed with the 
Board, makes the express concession that said $97,000.00 
constituted “loans”. 

Under the heading, “Character of the Evidence / 1 the 
brief states (p. 79): Aside from the items here involved, 
petition had loaned other sums to the corporation 
at various times before the end of 1937 totaling nearly 
$100,000.00/’ (Italics supplied) 

Under the heading (Brief, 59), “Petitioner was a Stock¬ 
holder and not a Creditor”, is an express note: “Advances 
totaling approximately $100,000.00 are not here involved.” 
What clearer concession could there be that the $97,000.00 
of advances were indebtedness, and not capital and that 
there was no controversy with respect thereto? 

One of respondent's requests for finding of fact in 
his brief was that “the Board find that the cost of the stock 
in William S. Van Clief & Sons, Inc., to Ray Alan Van Clief 
is $176,813.48 computed as follows,”. Then follows a detailed 
statement of the items aggregating such amounts which in¬ 
clude none of the advances after 1929. (Brief, 52) Again 
under Point VI of the brief (p. 67) it is stated: “The stock 
had a total cost basis to petitioner of $176,813.48,” which 
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amount is made up by including the item of $135,000.00 paid 
in 1929 but not including any part of the $97,000.00 of sub¬ 
sequent advances. Again the brief states: “if petitioners ’ 
entire investment is as a stockholder and not a creditor, the 
‘advances’ of $135,204.03 must be eliminated from the cor¬ 
poration’s accounts payable and the corporation was still 
solvent on December 31, 1937. Consequently the stock had 
liquidating value.” (Brief, 53) But significantly, no refer¬ 
ence is made in this connection to the $97,000.00. 

Respondent, on page 54 of said brief, states: “There were 
other advances due him by the corporation totaling approxi¬ 
mately $100,000.00.” 

After arguing that the $135,000.00 item had been demon¬ 
strated to constitute capital and not loans, the brief pro¬ 
ceeds: “When that figure is eliminated from the liabilities 
as of the end of both 1936 and 1937, the balance sheets show 
the corporation had a net worth”. (Brief 75) Again no ref¬ 
erence to the $97,000.00. 

We earnestly submit that no doubt can be entertained that 
the case was tried and briefed on the assumption that the 
$97,000.00 constituted indebtedness; that no controversy 
concerning the status of such amount was properly before 
the Board for decision; and that it was conceded by respond¬ 
ent that the $97,000.00 was indebtedness. 

Under these circumstances it was manifest error for the 
Board to undertake to decide the status of the $97,000.00 as 
i if it were a controverted issue, and particularly without giv¬ 
ing effect to the mutual assumption of the parties and the 
concession by respondent that the $97,000.00 represented 
loans. 

It is submitted that the foregoing conduct of counsel for 
both parties, including the position taken in the brief of 
counsel for respondent, had the effect of removing the status 
of the $97,000.00 from the area of controversy, and left no 
issue as to its status for determination by the Board, 
i There is clear authority for the proposition that counsel 
for the parties may by conduct limit the matters in contro¬ 
versy and bind the trial court by such limitation. 
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The following excerpts from the opinion in Tucker v. 
Alexander, 275 U. S. 228, 48 S. Ct. 45, are pertinent: 

“Petitioner paid the tax under protest, setting up 
that it was excessive, and after filing a claim for refund 
brought the present suit in the District Court for West¬ 
ern Oklahoma to recover the excess. In his claim for 
refund petitioner assigned as reasons for it * * *, but 
no explicit statement was made that the Commissioner 
had erred in decreasing the March 1,1913, value by the 
value of the property distributed in May, 1913, nor was 
that point raised by the petition in the district court 
which in effect merely repeated the allegations of the 
claim for refund. 

“In the course of the trial petitioner without objec¬ 
tion by the government abandoned the grounds of re¬ 
covery stated in the petition and attacked only the Com¬ 
missioner’s deduction of the return of capital from the 
March 1, 1913, value. That issue alone was litigated. 
At the close of the trial counsel stipulated that, if the 
court found the deduction to have been erroneously 
made, the petitioner should have judgment in a sum 
named. The District Court’s judgment for petitioner 
was reversed by the Court of Appeals for the 
Eighth Circuit [15 F.(2d) 356] which held that a re¬ 
covery on grounds different from those set up in the 
claim for refund was precluded by section 3226 of the 
Revised Statutes as amended by section 1014 of the 
Revenue Act of 1924 * * 

• * • • 

“In our view of the case the question considered by 
the Circuit Court of Appeals was not properly before it 
and it should have passed upon the merits. During the 
entire course of the trial no question was raised as to 
the sufficiency of the claim for refund. The only sub¬ 
stantial issue litigated was the correctness of the Com¬ 
missioner’s deduction of the distribution of May, 1913. 
All other questions were taken out of the case by stipu¬ 
lation.” (Italics supplied) 

It is to be noted that the court’s decision was not based 
on the formal stipulation alone, but also, and to a greater 
extent, on the course of the trial. 
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In Queck-Berner v. Macy, 240 N.Y. 341, 148 N.E. 543, the 
Court of Appeals of New York said: 

“A judgment must rest upon proof in regard to all 
matters which are in dispute between the parties, but 
the parties may themselves determine what matters are 
the subject of dispute and upon which proof may be 
required. The court having jurisdiction of the persons 
and of the subject-matter of the dispute passes on 
nothing else. ,, 

In Brown v. Aitken, 90 Vt. 569, 99 A. 265, the Supreme 
Court of the State of Vermont said: 

“Cases are tried in court upon the issues joined by the 
parties, and evidence is to be received only as it bears 
upon those issues. * * * These issues are usually such 
as are made by the pleadings; but counsel may, by 
conduct or agreement, limit them to one or more of 
i those, and such limitation, unless otherwise ordered by 
the court, will bind them and their clients throughout 
the trial. They amount to binding waivers of all issues 
not included.” 

To the same effect, see City of New Haven v. New Haven 
Water Company , 118 Conn. 389,172 A. 767. 

I By analogy to cases of formal fact stipulation, it is clear 
that the Board was required to give effect to the concession 
made in respondent’s brief below that the $97,000.00 con¬ 
stituted indebtedness. That a concession made in a brief 
has this effect is indicated in the opinion of the Circuit Court 
of Appeals for the Third Circuit in Renton Investment 
Company v. Commissioner , - Fed. (2d) -, de¬ 

cided November 6, 1942 (CCH 1942 Federal Tax Service, 
par. 9724), in which the following was said: 

“The petitioner makes a number of other conten¬ 
tions, some of which are now conceded by the respond¬ 
ent * * *. The concessions (respondent’s brief p. 17) 
which are of immediate importance in their effect upon 
I the extent of the holdings of Bessemer stock by five 
individuals are as follows: * * *. The effect of the Com- 
i missioner’s concession as above quoted is # 
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The court gave full effect to the concession thus made in the 
brief on behalf of the respondent in that case. 

In short, the Board erred by making a finding with respect 
to a matter not in controversy and contrary to the mutual 
assumption of the parties and the concession of respondent. 
Reversal of this finding requires reversal of the Board’s 
decision. 


Point V. 

In any event, the Board erred in denying petitioners leave 
to present on rehearing evidence corroborating the loan 
status of said $97,000.00. 

As pointed out above, the effect of the holding of the 
Board Member in this case is that petitioners are entitled to 
a deduction of the loss of the investment in the stock except 
for the Board’s conclusion as to the nature of the $97,000.00 
of advances. As stated, the character of such advances as 
loans are not controverted, counsel for respondent having 
conceded them to be such. But the Board proceeds to rest 
its decision entirely upon its conclusion that the item was 
additional capital investment and not indebtedness. 

Quite naturally petitioners’ counsel presented a motion 
requesting, among other things, leave to present additional 
evidence on this point. In the affidavit of counsel supporting 
such motion (App. 46) it is stated that “these advances 
were not in issue before the Board, not having been claimed 
as deductible in the year 1937, and that the advances were 
shown to be loans to the corporation”. Offer was made to 
produce additional evidence, not only by Mr. Van Clief’s 
brother that he knew Ray Alan Van Clief was loaning 
money to the corporation, but also by a one time assistant 
manager of the corporation, named Earl Snyder, who was 
employed by the corporation from 1929 to 1932, and who in 
his affidavit stated: 

“I recall that on several occasions between the years 
1929 and 1932 when checking the firm’s accounts with 
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Mr. Gimmler, which I did at regular intervals, Mr. 
Gimmler said to me that it would be necessary for the 
company to borrow money from Ray Alan Van Clief, 
who was its sole stockholder, and I know of my own 
knowledge that such money was so borrowed. The 
moneys advanced by Mr. Van Clief were considered by 
Mr. Gimmler and me to be loans to William S. Van 
Clief & Sons, Inc.” (App. 51) 

(Mr. Gimmler referred to was the general manager of the 
corporation who had died prior to the trial of the case.) 

It is submitted that if, contrary to actuality, it properly 
could be held that the record did not as a matter of law 
establish the status of the $97,000.00 as loans, there can be 
no justification for the Board’s refusal of permission to 
produce evidence dealing with that precise question. As 
shown above, the case was tried on the assumption that there 
was no doubt as to the loan status of this item and counsel 
for the respondent in his brief conceded that such was the 
status. Under these circumstances, denial of leave to adduce 
evidence on this crucial point was an arbitrary abuse of dis¬ 
cretion, and a denial to the petitioners of the “day in court” 
to which they are entitled. 

It is apparent that, at the very least, the Board should be 
reversed and the case remanded with instructions to take 
evidence on the status of the $97,000.00 as loans or capital 
investment. The Circuit Court of Appeals for the Tenth 
Circuit in Ferguson v. Commissioner, 59 Fed. (2d) 893 
(1932), remanded a case for the taking of evidence on the 
question whether a loss was compensated for by insurance 
or otherwise because in prior proceedings the parties had 
apparently assumed that the loss had not been so compen¬ 
sated and the Commissioner raised the question for the first 
time on appeal. The Court said: 

“We feel certain that petitioner’s loss was not com¬ 
pensated for by insurance, yet we doubt that we can 
i take judicial notice of that fact; and conclude petitioner 
should have pleaded and proved it. However, since in 
the prior proceedings the parties apparently assumed 
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that the loss was not compensated for and the Commis¬ 
sioner raises the question here for the first time, we are 
of the opinion that the case should be remanded to the 
Board with instructions to take evidence on the question 
of whether the loss was compensated for, and, if the 
Board finds it was not, to direct the allowance of the 
deduction.’’ 

A similar decision was made in the case of Adams v. Com¬ 
missioner, 110 Fed. (2d) 578 (8th C.C.A. 1940), where the 
Court said: 

“A situation is presented by this record which requires 
determination in order to prevent injustice either to 
petitioner or to respondent. While the character of the 
expenditures claimed as deductions is such as would 
or might be allowable as administration expenses under 
the law of Minnesota, yet the amounts of those expendi¬ 
tures, which are quite substantial, are not shown, in this 
record, either to have been allowed by the Probate Court 
or to be reasonable. There is no testimony of either 
kind. It was necessary for petitioner to carry the burden 
of establishing the amounts claimed as well as the allow¬ 
able character of the deductions as being administration 
expenses. This he has failed to do as to the amounts. 
On the other hand, it is clear from the record and the 
issues acted upon by the Board and presented here that 
this matter of amounts (if the expenditures were allow¬ 
able as being administration expenses) was not a matter 
of contest between the parties. From these considera¬ 
tions arises the situation that, if we reverse the Board 
without more, petitioner is allowed deductions in 
amounts not established; while if we affirm the Board 
petitioner may lose upon an issue which he might have 
met successfully had he understood that it was really 
in dispute. A ready way exists to protect both parties 
and relieve them from these situations so that justice 
may be done. That is by vacating the determination of 
the Board that, for the reasons stated in its opinion, the 
claimed deductions were properly disallowed, and re¬ 
manding the case with directions to afford to the peti¬ 
tioner an opportunity to prove that the deductions 
claimed were such as are allowable as ‘administration 
expenses’ under the laws of Minnesota.” 
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Surely if omissions of necessary proof properly may be 
i cured upon a remand in such circumstances as in the Fergu- 
i son and Adams cases, the petitioners here, who tried their 
case on the assumption, conceded by respondent, that the 
! loan status of the $97,000.00 was not in issue, should not be 
i denied the right to produce such further evidence as may be 
i available to them upon that issue, especially where a timely 
motion for leave to do so was duly filed with the Board. 

i CONCLUSION. 

Undeniably petitioner Ray Alan Van Clief suffered a 
i substantial loss on his investment in William S. Van Clief 
i & Sons, Inc.; but the Board has denied the right to deduct 
the loss in computing income tax liability. The right to the 
deduction has been made to turn on the technical question 
of whether $97,000.00 of advances made by Mr. Van Clief 
were corporate indebtedness or capital investments. The 
! status of these advances as indebtedness was not even con¬ 
troverted at the trial. The Board, nevertheless, and con¬ 
trary to the mutual assumption of the parties, the concession 
of respondent, and all the pertinent evidence, held that these 
advances were capital contributions and not loans, and, 
solely on the basis of that erroneous conclusion, denied the 
deduction. And the Board, after having so decided, refused 
petitioners’ request for leave to amplify the evidence perti¬ 
nent to this point, which had naturally not been made 
labored at the trial because of the clear absence of contro¬ 
versy with respect thereto. 

I The decision of the Board should be reversed; and the 
case should be remanded with instructions to find the full 
cost of the stock (admitted by respondent to be $176,813.48), 
to find that the stock became worthless in 1937, and to allow 
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the cost thus found as a deduction, or, in the alternative, at 
the very least, remand should be made for the purpose of 
taking further evidence as to the $97,000.00 item. 

Respectfully, 

S. Milton Simpson, 

Munsey Building, 

Washington, D. C., 

Joseph J. Klein, 

Edgar A. B. Spencer, 

Maurice Austin, 

60 East 42d St., 

New York, N. Y., 

Attorneys for Petitioners. 
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1 Docket No. 99616 

Appearances: 

For Taxpayer: 

Edgar A. B. Spencer, Esq., 

Martin Kortjohn, 

David R. Shelton, Esq., 

S. Milton Simpson, Esq. 

For Comm’r: 

P. A. Bayer, Esq., 

G. R. Sheriff, Esq., 

R. T. Gahagan, Esq. 

i Ray Alan Van Clief and Margaret Good Van Clief, 

Petitioner 


v. 

Commissioner of Internal Revenue, Respondent . 

Docket Entries 


1939 

July 26—Petition received and filed. Taxpayer notified. 
Fee paid. 

July 26—Copy of petition served on General Counsel. 

Jply 26—Request for Circuit hearing in New York filed by 
taxpayer. (Included in petition.) 

Aug. 5—Request for Circuit hearing in New York filed by 
taxpayer. 8/5/39 copy served on General Coun¬ 
sel. 

S$pt. 5—Request for Circuit hearing in Washington, D. C., 
filed by General Counsel. 

Sept. 5—Answer filed by General Counsel. 

Sept. 12—Hearing set 9/27/39 on request filed by General 
Counsel. 

Sept. 27—Hearing had before Mr. Arundell on respondent’s 
motion for Washington, D. C., calendar. Peti¬ 
tioner moves for New York calendar. Granted. 
Appearance of Martin Kortjohn. 


3 


Sept. 27—Motion of Sept. 5, 1939, denied and granted to 
New York Circuit calendar. 

1940 

Oct. 14—Hearing set Dec. 9, 1940, in New York City, New 
York. 

Dec. 9—Hearing had before Mr. Opper on motion of par¬ 
ties to continue. Granted, to next New York 
calendar. 

Dec. 9—Order of continuance to the next New York City 
calendar entered. 

Dec. 2S—Hearing set Jan. 6,1941, in New York City. 

1941 

Jan. 8, 9,10,11, & 13—Hearing had before Mr. Turner, on 
the merits. Submitted. Petitioner’s brief due in 
45 days. Respondent’s brief due 4/1/41. Peti¬ 
tioner’s reply brief in 15 days. 

Jan. 17—Hearing had before Mr. Turner on motion of pe- 
tioner to amend petition. No objection by 
respondent. Granted (Case previously sub¬ 
mitted on Jan. 13, 1941.) Motion to amend peti¬ 
tion (which include amendments). (Respondent 
served). Answer to amendments to petition. 
(Petition served, filed at hearing.) 

2 Jan. 21—Transcript of hearing Jan. 8 & 9,1941, filed. 

Jan. 21—Transcript of hearing 1/10/41 filed. 

Jan. 21—Transcript of hearing 1/11/41 filed. 

Jan. 21—Transcript of hearing 1/13/41 filed. 

Jan. 21—Transcript of hearing 1/17/41 filed. 

Feb. 27—Brief filed by taxpayer. 2/27/41 copy served on 
General Counsel. 

Mar. 27—Motion for extension to May 1, 1941, to file brief 
filed by General Counsel. 3/28/41 granted. 

Apr. 29—Motion for extension to May 22, 1941, to file brief 
filed by General Counsel. 4/30/41 granted. 

May 19—Motion for extension to June 16,1941, to file brief 
filed by General Counsel. 5/21/41 granted to 
June 1, 1941. 
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May 31—Brief filed by General Counsel. 

June 12—Motion for extension to July 1, 1941, to file reply 
brief filed by taxpayer. 6/13/41 granted. 

June 27—Reply brief filed by taxpayer. 6/28/41 copy 
served on General Counsel. 

Oct. 6—Memorandum findings of fact and opinion ren¬ 
dered. Turner, Division 8. Decision will be 
entered under Rule 50. 10/7/41 copy served. 

Nov. 4—Motion for reconsideration and rehearing and for 
leave to argue this motion orally and to submit 
briefs upon and subsequent to the hearing of this 
motion filed by taxpayer. 

Nov. 29—Agreed computation of deficiency filed. 

1942 

Jan. 13—Hearing set Jan. 28,1942, on motion. 

Jan. 13—Copy of motion and notice of hearing served on 
General Counsel. 

Jan. 14—Notice of appearance of David R. Shelton as coun¬ 
sel for taxpayer filed. 

Jan. 28—Hearing had before Mr. Turner on motion of peti¬ 
tioner for reconsideration, rehearing and further 
hearing. Taken under consideration. 

Feb. 3—Transcript of hearing 1/28/42 filed. 

Feb. 5—Motion that the attached Exhibit A be considered 
to be and made a part of the official transcript of 
the hearing had in the above case on 1/28/42 filed 
by taxpayer. 

Feb. 6—Notice to send all notices to David R. Shelton filed 
by Edgar A. B. Spencer. 

Mar. 4—Order that motion of Nov. 4, 1941, be denied, 
entered. Memorandum attached. Turner, #8. 

Apr. 15—Decision entered. Turner, Division 8. 

Apr. 21—Motion for review by the Full Board filed by 
taxpayer. 

Apr. 22—Notice of appearance of S. Milton Simpson as 
counsel for taxpayer filed. 

Apr. 23—Motion of 4/21/42 denied. 
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June 15—Stipulation of venue filed. 

June 15—Petition for review by U. S. Court of Appeals, 
District of Columbia, filed by taxpayer. 

June 16—Proof of service filed. 

June 17—Praecipe for record filed by taxpayer, with proof 
of service thereon. 

PETITION TO BOARD OF TAX APPEALS 

3 United States Board of Tax Appeals 


Docket No. 99616 

Ray Alan Van Clief and Margaret Good Van C liff , 

Petitioners , 

- against - 

Commissioner of Internal Revenue, Respondent. 

Petition 


2. The notice of deficiency (a copy of which is attached 
and marked Exhibit A) was mailed to the petitioners on 
May 3, 1939. 

3. The taxes in controversy are income taxes for the 
calendar years 1936 and 1937 in the respective amounts of 
$17,903.87 for 1936 and $155,159.05 for 1937 or a total of 

$173,062.92. 

4 4. The determination of tax set forth in said 

notice of deficiency is based upon the following 
errors: 


(e) The adjustment to net income for the calendar year 
1937 by “Loss on worthless stock disallowed $256,929.03.” 


5. The facts upon which petitioner relies as the basis of 
this proceeding are as follows: 


9 (e) (A) The petitioners were the sole stockhold¬ 

ers of a New York corporation known as William S. 
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Van Clief & Sons, Inc., which, during 1937, became hope¬ 
lessly insolvent. 

(B) A balance sheet of this corporation as at December 
31, 1936, showed that, with a little revival in the building 
and real estate business in the section of New York City 
known as Staten Island or the Borough of Richmond, this 
corporation might effect a rehabilitation. 

i (C) During the year 1937, the law to have bridge facili¬ 
ties with the Borough of Brooklyn, introduced by the State 
Senator from Staten Island, failed of adoption, and on 
February 2,1937, the last remaining working equipment of 
the corporation was sold. During the same year, the Fed¬ 
eral Housing program was shifted to multi-family houses, 
instead of one-family wooden structures wherein the prod¬ 
ucts of the corporation might have been utilized, as seemed 
probable in 1936. 

10 (D) By December 31, 1937, the corporation, with 

its books properly adjusted, had a capital deficiency 
of $128,639.39, in addition to having real estate with book 
values amounting to $216,297.82 on which no reasonable 
prices could be obtained. 

(E) On December 31,1937, the corporation was indebted 
to the petitioners, on open accounts, and in addition to un¬ 
drawn salary of earlier years, a total of $225,455.84, of 
which $135,677.87 was written off on the 1937 return in 
conjunction with an original investment in the stock of the 
corporation acquired by the petitioners at a cost of $121,- 
725.00, made up of the items enumerated under 5 (e) G- of 
this appeal. 

(F) On December 31,1937, the unadjusted balance sheet 
of the corporation showed the gross assets of $262,958.03 
referred to on page 6 of the respondent’s letter (Exhibit 
A) but from that amount must perforce be deducted $107,- 
869.54 for mortgages which would have to be paid before 
a free title to the real estate could be transferred. At the 
same time the indebtedness of the corporation to the peti¬ 
tioners, as shown by the same unadjusted books and includ- 



7 


ing undrawn salary, was $233,173.90, no part of which had 
been forgiven or entered into the cost of the stock 
11 held by the petitioners. Only the $121,725.00 re¬ 
ferred to under 5 (e) E can be properly held to be 
capital contributions; the remainder must be considered as 
advances made to the corporation and not a part of the 
cost of the stock. 

G. The petitioners acquired the entire stock of this cor¬ 
poration in the following manner and at the following 
costs: 

Upon organization in 1924, assets worth 
in excess of $100 a share were con¬ 
tributed, and the petitioners held 898 
shares, thus aggregating a 1924 invest¬ 
ment of $89,800.00 

The assumption of a former joint con¬ 
tractual obligation of the stockholders 
to pay William S. Van Clief, respec¬ 
tively petitioners’ father and father- 
in-law, hereafter called father, an an¬ 
nuity of $22,500 a year in consideration 
of his 1924 holdings approximating 
$275,000 of the assets, which the peti¬ 
tioners compromised with William S. 

Van Clief at a total of 31,925.00 


Making the total cost of the 4,000 shares 
of stock $121,725.00 

12 (H) The joint contractual obligation to William 

S. Van Clief arose from an agreement made by the 
incorporators of the corporation in 1924 with him to pay 
him the annuity of $22,500, referred to under 5 (e) G, in 
consideration of the approximate amount of $275,000 assets 
which he turned over to the corporation. 

(I) This contractual obligation was in 1929 assumed by 
the petitioners as sole obligors. In addition thereto, they 
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agreed to pay certain notes and trade accounts receivables 
on which all stockholders were contingently liable and sub¬ 
stitute themselves as creditors. In consideration of this 
assumption of the obligations by the petitioners, the fel¬ 
low-stockholders transferred to the petitioners the remain¬ 
ing 3,012 shares of stock. 

(J) The $31,925 payments to the petitioners 7 father 
•were in no sense gifts; they were a contractual obligation 
which could have been enforced in a court of law in an 
amount of $22,500 a year until the father’s death in 1934. 
However, the petitioners compromised at a nominal total 
and deducted on their return only the actual amounts paid. 

(K) When the petitioners took over the 3,012 shares of 
stock referred to under 5 (e) I in 1929, they actually as¬ 
sumed an obligation to William S. Van Clief in the amount 

of the value of an annuity running over an indefinite 
13 term of years and which might conceivably have 
been enforced at an amount of several hundred 
thousand dollars during a course of years. 

(L) Since 1931 the success or failure of the corporation 
rested largely upon the activity in the real estate market 
and in this way the petitioners were obliged to make con¬ 
tinual advances for the purpose of minimizing their ulti¬ 
mate losses. 

(M) In addition to the amount at issue, additional sums 
were advanced by the taxpayers from time to time merely 
for the purpose of minimizing the loss then already sus¬ 
tained and for the purpose of protecting fellow-creditors. 

Wherefore, the petitioners pray that this Board may 
hear the proceeding, place it on the calendar for hearing in 
New York, N. Y., and have the taxes redetermined in ac¬ 
cordance with the foregoing facts. 

EDGAR A. B. SPENCER, 
Counsel for Petitioners . 
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Exhibit A 


Form 1230 SN-IT-1 

Treasury Department 
Internal Revenue Service, 

Richmond, Va. 

Office of 

Internal Revenue 
Agent in charge 
Richmond Division 

May 3, 1939 

Mr. Ray Alan Van Clief & Mrs. Margaret Good Van Clief, 
“Nydrie” 

Esmont, Virginia. 

Sir & Madam: 

You are advised that the determination of your income 
tax liability for the taxable years 1936 and 1937 discloses 
a deficiency of $173,062.92 as shown in the statement at¬ 
tached. 

In accordance with the provisions of existing internal 
revenue laws, notice is hereby given of the deficiency men¬ 
tioned. 

• *•••••••# 

Respectfully, 

GUY T. HELVERING, 
Commissioner. 
By 

(Sgd.) S. R. BRAHE, 
Internal Revenue Agent in Charge. 
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20 Statement. In re: Ray Alan Van Clief & 

Margaret Good Van Clief. 

Adjustments to Net Income—1937 

Net income as disclosed by return $33,237.42 

Unallowable deductions and additional income: 


(a) Farm loss disallowed 5,114.68 

(b) Adjustment of business expenses 1,904.00 

(c) Loss on worthless stock disallowed 256,929.03 

Total 297,185.13 

Nontaxable income and additional deductions: 

(d) Dividends 70.92 

Adjusted net income 297,114.21 

Explanation of Items. 


(c) The loss claimed for worthless stock of W. C. Van 
Clief and Sons, Incorporated, amounting to $256,929.03, 
has been disallowed for reasons explained below. 

It appears that the $31,925.00 paid to your father repre¬ 
sented gifts and that the payments were not payments 
made under agreement made between you and your father 
on August 4, 1924 whereby you agreed to purchase your 
father’s holdings in the above corporation in consideration 
of your guaranteeing an annual income of $22,500.00 to 
your father. Accordingly, these payments did not con¬ 
stitute a part of the cost of your stock and the cost of $256,- 
929.03 claimed by you should be reduced to $225,004.03. 

It appears that the advances made to the corpora- 
21 tion by you since 1931 and during the period when 
the corporation had almost no operations must be 
considered to have been capital advances and that the said 
advances constitute a part of the cost of the capital stock 
to you. As of December 31, 1937 the balance sheet of Wil¬ 
liam S. Van Clief & Sons, Inc., shows that with the excep¬ 
tion of mortgages payable in the amount of $73,760.95 and 
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a few small miscellaneous liabilities totaling $1,200.00, the 
sole indebtedness of the corporation was to you in amount 
of $268,731.66 for the above mentioned advances and a 
few advances made in years prior to 1931. The balance 
sheet shows also assets having a book value of 262,958.03. 
Since the advances made by you are considered a part of 
the cost of your stock it is apparent the capital stock of the 
corporation was not worthless as at December 31, 1937, 
because there would be a book value of approximately 
$200,000.00 after deducting the mortgages payable. This 
book value would of course apply to the capital stock and 
accordingly it is held the stock was not worthless as of De¬ 
cember 31, 1937. 

ANSWER TO PETITION 

22 Answer 

2. It is admitted that a notice of deficiency was mailed to 
the petitioners on May 3,1939. 

3. The allegations contained in paragraph 3 of the petition 
are admitted. 

4. It is denied that the Commissioner erred as alleged in 
subparagraphs (a) to (g), inclusive, of paragraph 4 of the 
petition. 

5. The allegations of fact contained in paragraph 5 of 
the petition and the various subparagraphs thereof are de¬ 
nied. 

6. Denies generally and specifically each and every alle¬ 
gation contained in the petition not hereinbefore specifically 

admitted, qualified, or denied. 

23 Wherefore, it is prayed that the appeal be denied. 

Signed J. P. WENCHEL, 

Chief Couns el y 

Bureau of Internal Revenue. 

• ••••••••• 
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404 Endorsed: U. S. Board of Tax Appeals Filed at 
Hearing Jan 17 1941 

• «•••••••• 

AMENDMENTS TO PETITION 

By adding to paragraph 5, at page 11 of said petition the 
following paragraphs. 

“N. That the cost of the stock of Wm. S. Van Clief & 
Sons, Inc. owned by petitioners was $121,725.00. 

“0. That the stock of Wm. S. Van Clief & Sons, Inc. 
owned by petitioners became worthless in the taxable year 
1937. 

“P. That Wm. S. Van Clief & Sons, Inc. was indebted to 
petitioners, for moneys loaned in the calendar year 1929, 
in the sum of $135,677.87. 

“Q. That the said indebtedness of Wm. S. Van Clief & 
Sons, Inc. to petitioners was ascertained by petitioners to 
be worthless and a bad debt in the calendar year 1937 and 
was marked off by petitioners as a bad debt in the calendar 
and taxable year 1937. 

405 “R. In the alternative, if it be found by this Board 
of Tax Appeals that the sum of $135,677.87 referred 

to in paragraphs 5P and 5Q hereof was a part of the cost 
to the petitioners of stock of Wm. S. Van Clief & Sons, Inc. 
owned by them, then notwithstanding such determination 
petitioners claim that such stock became worthless in the 
taxable year 1937 and that the total cost of such stock was 
properly deductible by petitioners for the taxable year 
1937.” 

By amending the prayer for relief to read as follows: 

“Wherefore the petitioners pray that this Board may 
hear the proceeding, place it on the calendar for hearing in 
New York, N. Y., and have the total taxes for the years in 
question redetermined in accordance with the facts.” 

• ••••••••• 
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406 Answer to Amendments to Petition 

U. S. Board of Tax Appeals Filed at Hearing Jan 17 1941 

Comes now the respondent by his attorney, J. P. Wenchel, 
Chief Counsel for the Bureau of Internal Revenue, and for 
answer to the amendments to the petition filed herein, ad¬ 
mits and denies as follows: 

5. (e)(N), (0), (P), (Q) and (R) Denies the allegations 
contained in subparagraphs (e)(N), (0), (P), (Q) and (R) 
of Paragraph 5 of the amendments to the petition. 

Denies generally and specifically each and every allega¬ 
tion contained in the amendments to the petition not herein¬ 
before admitted, qualified, or denied. 

Wherefore, it is prayed that the appeal be denied. 

J. P. WENCHEL EOH 
Chief Counsel , 

Bureau of Internal Revenue. 

DECISION OF BOARD OF TAX APPEALS 

511 United States Board of Tax Appeals 

Washington 

Docket No. 99616 

Ray Alan Van Cliff and Margaret Good Van Clief, 

Petitioners, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision 

Pursuant to the Memorandum Findings of Fact and Opin¬ 
ion of the Board entered October 6,1941, the parties herein 
on November 29,1941, filed an agreed recomputation of tax 
in accordance therewith. Previously, however, on Novem¬ 
ber 4, 1941, the petitioners filed a motion for reconsidera¬ 
tion, rehearing and further hearings and hearing on the said 
motion was subsequently had. The motion now having been 
denied, it is 
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Ordered and Decided, That there are deficiencies in in¬ 
come tax for the years 1936 and 1937 in the respective 
amounts of $24S.05 and $151,943.24. 

(S) BOLON B. TURNER 
Member. 

Entered Apr. 15,1942 

##•*#•**** 

MEMORANDUM FINDINGS OF FACT AND OPINION 

407 United States Board of Tax Appeals 

Docket No. 99616 

Ray Alan Van Clief and Margaret Good Van Clief, 

Petitioners, 

v. 

Commissioner of Internal Revenue, Respondent. 

Edgar A. B. Spencer, Esq., and Martin Kortjohn, C.P.A., 
for the petitioners. 

George R. Sheriff, Esq., and R. T. Gahagan, Esq., for the 
respondent. 

Memorandum Findings of Fact and Opinion 

• *••#••••• 

The respondent determined deficiencies in the income tax 
of petitioners of $17,903.87 and $155,159.05 for 1936 and 
1937, respectively. Issues presented by the pleadings are 
the correctness of respondent’s action * * * and (3) in dis¬ 
allowing a loss deduction of $256,929.03 for 1937, the basis 
for the claimed loss being the worthlessness of certain cor¬ 
porate stock. 

*»••*••••• 

408 Findings of Fact 

The petitioners are husband and wife, residents of Es- 
mont, Virginia, and filed their joint income tax returns for 
1936 and 1937, which were prepared on the cash receipts and 
disbursements basis, with the collector of internal revenue 
at Richmond, Virginia. 

• ••••••••• 


15 


412 About 1854 John H. Van Clief, the father of Wil¬ 
liam S. Van Clief and the grandfather of petitioner, 

Ray Alan Van Clief, started a lumber and building supplies 
business on Staten Island, New York. Staten Island is an 
island about 13 miles square, situated in New York Bay, and 
under the name of Richmond is one of the boroughs of the 
City of New York. It is also Richmond County in the State 
of New York. William S. Van Clief, who was born May 24, 
1855, entered the business as a young man and soon was in 
complete control. He was quite successful and the business 
became the largest of its kind on Staten Island. 

On January 31,1913, and for several years following, the 
said lumber and building supplies business, carried on un¬ 
der the name of William S. Van Clief, was conducted as a 
partnership composed of William S. Van Clief and two of 
his sons, William C. Van Clief, sometimes called Carroll 
Van Clief, and Courtlandt Van Clief, sometimes shown as 
Cortlandt Van Clief. As shown by the partnership books 
the capital accounts of the partners as of January 31, 1913, 
were as follows: 

413 William S. Van Clief $470,510.20 

William C. Van Clief 5,000.00 

Courtlandt Van Clief 5,000.00 


Total $480,510.20 

On February 1, 1915, a new partnership agreement was 
entered into between William S. Van Clief, William C. Van 
Clief and Courtlandt Van Clief. According to the terms of 
the new agreement, the capital contributions were the shares 
of the respective partners as they existed under the prior 
agreement. The agreement provided that William S. Van 
Clief should have a drawing account of $15,000 per annum, 
William C. Van Clief and Courtlandt Van Clief drawing ac¬ 
counts of $3,000 each, and that Anna Clare Van Clief and 
Ray Alan Van Clief should each have a drawing account of 
$1,200 per annum. The net profits of the business after de¬ 
ducting drawing accounts and other charges were to be di- 
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vided between the partners on the basis of 70 percent to 
William S. Van Clief and 15 percent each to William C. Van 
Clief and Courtlandt Van Clief. 

Anna Clare Van Clief w^as the daughter of William S. Van 
Clief. In December 1917 she married Theodore W. Jane- 
way, who, upon his return from France in 1919, entered the 
employ of the partnership and with Mrs. Janeway lived in 
the home of her father. Janeway studied the business and 
continued to be an employe of the firm until the end of 1922. 

On December 30, 1922, William S. Van Clief, William C. 
Van Clief, and Janeway entered into an agreement which 
provided in part as follows: 

414 I. 

The parties hereby form a copartnership, to begin Janu¬ 
ary 1,1923, under the name of William S. Van Clief & Sons, 
for the purpose of continuing the business of dealing in lum¬ 
ber, timber and building supplies heretofore and at present 
conducted by William S. Van Clief & Sons. 

• * • * 

ni. 

The said William S. Van Clief and William C. Van Clief 
shall contribute to the copartnership the merchandise, plant, 
tools, furnitures and fixtures, horses, wagons, harness, au¬ 
to-trucks, stable equipment and machinery now used by 
them in the conduct of the business; also the cash in bank, 
accounts receivable and bills receivable belonging to said 
business, subject, however, to the outstanding indebtedness 
contracted in connection with said business. 

IV. 

The said William S. Van Clief shall have a drawing ac¬ 
count at the rate of Ten thousand Dollars ($10,000) per an¬ 
num, the said William C. Van Clief shall have a drawing 
account at the rate of Seven thousand five hundred Dollars 
I($7,500) per annum and the said Theodore W. Janeway 
shall have a drawing account at the rate of Four thousand 
Dollars ($4,000) per annum. Cortlandt Van Clief shall have 
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a drawing account of Three Thousand Dollars ($3,000) per 
annum and Anna Claire [sic] Van Clief and Ray Allan 
[sic] Van Clief shall each have a drawing account of Twelve 
hundred Dollars ($1200) per annum, but neither of them has 
any interest in said partnership. These amounts to be 
drawn by each of the copartners and by said Cortlandt Van 
Clief, Anna Claire Van Clief and Ray Allan Van Clief, shall 
be charged against the general expenses of the copartner¬ 
ship. All taxes and assessments against the property used 
in connection with the copartnership business and all ex¬ 
penses incurred in connection with the conduct of the busi¬ 
ness shall be charged against the proceeds of the copartner¬ 
ship business. The net profits of the business, after deduct¬ 
ing the drawing accounts and other charges above men¬ 
tioned, shall be divided between the copartners on the basis 
of sixty (60) per cent to William S. Van Clief and thirty 
(30) percent to William C. Van Clief and ten (10) per cent 
to Theodore W. Janeway. 

• # • • 

vnz 

In case of any disagreement among the copartners as to 
the conduct of the copartnership business, the decision of 
William S. Van Clief as the majority owner shall control and 
the other partners hereby agree to abide bv his deci- 
415 sion. In case of any such disagreement, this copart¬ 
nership may bo dissolved by a notice in writing given 
by any partner to the others and the copartnership shall 
thereupon be dissolved at the expiration of thirty days from 
the time of the giving of such notice. 

IX. 

At the expiration of the copartnership or upon any disso¬ 
lution of same, the books shall be balanced and a division of 
net profits made between the copartners in the proportions 
hereinbefore set forth. In case of the termination of the co¬ 
partnership, either by expiration or by its dissolution, the 
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said William C. Van Clief shall be entitled to receive out of 
the principal account the sum of Forty thousand Dollars 
I ($40,000) contributed by him, and the remaining capital of 
I the business shall belong to the said William S. Van Clief. 
In case of the death of any partner during the continuance 
of the copartnership, any good will pertaining to the copart¬ 
nership name and the use of said copartnership name shall 
remain the property of the surviving partner or partners; 
the partners hereby expressly agree that any one so dying 
, shall be deemed to have had no interest in said good will or 
copartnership name. 

X. 

It is hereby expressly understood and agreed that any and 
all real estate standing in the name of William S. Van Clief, 
although considered as assets of the copartnership so far as 
creditors are concerned, remains the individual property of 
said William S. Van Clief as between him and his said part¬ 
ners, and that said William S. Van Clief has at all times full 
power of disposition over same, whether by sale, lease or 
otherwise, and the right to receive the proceeds thereof. 

The drawing accounts of $1,200 a year each for Mrs. Jane¬ 
way and Ray Alan Van Clief provided for in the foregoing 
agreement as well as in the agreement of February 1, 1915, 
resulted from the desire of their father to have them receive 
a portion of his partnership income and represented an al¬ 
lowance that he permitted them to have. Neither Ray Alan 
Van Clief nor Mrs. Janeway was active in the conduct of the 
partnership business. However, they were consulted at 
times and gave their opinions with respect to its conduct. 
The same was true of Courtlandt Van Clief after the making 
of the agreement of December 30,1922. 

416 The partnership composed of William S. Van Clief, 
William C. Van Clief, and Janewav continued until 
October 6, 1924, when it was dissolved. The books of the 
partnership kept in the ordinary course of business were on 
the accrual basis. They were audited at least once a year by 
a public accountant. The assets acquired by the partner- 
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ship were entered on the books at cost. There was no writ¬ 
ing up of partnership assets on the books nor were there 
any items of good will entered thereon. 

The following is a statement of the total of the capital ac¬ 
counts of the partners on the indicated dates as disclosed by 
balance sheets as of the said dates: 


January 31, 1913 
January 31,1914 
January 31,1915 
December 31,1915 
December 31,1916 
December 31,1917 
December 31,1918 
December 31,1919 
December 31,1920 
December 31,1921 


$480,510.20 

472,562.72 

420,622.32 

420.622.32 

451.565.33 

441.565.33 
441,565.33 
441,565.33 
441,565.33 
441,565.33 


The partnership return of income for 1923 which showed 
a net income for the year of $30,253.82 showed the total of 
the partners’ capital accounts at December 31, 1922, as 
$469,0S7.03. It also showed the capital accounts of the 
new partnership that began on January 1, 1923, as follows: 


William S. Van Clief 
William C. Van Clief 
Theodore W. Janewav 


January 1,1923 December 31,1923 
$411,558.71 $416,004.41 

52,S62.88 51,636.98 

4,665.44 10,098.51 


Total $469,0S7.03 $477,739.90 


The return also showed that partnership profits were dis¬ 
tributable, 50 percent to William S. Van Clief, 35 percent to 
William C. Van Clief, and 15 percent to Janeway. 
417 A statement of partnership assets and liabilities 
as of December 31, 1923, apparently prepared for 
credit purposes, shows a net worth as of that date of $441,- 
745.33, including equity in real estate. 

An audit report of Chirnside, Roberts & Langston, certi¬ 
fied public accountants dated April 7, 1925, shows that for 



20 


the period January 1, 1924 to October 6, 1924, the partner¬ 
ship sustained a net loss from operations of $17,050.27. Said 
report shows the following with respect to the partners’ 
capital accounts: 

William S. William C. Theodore 

Van Clief Van Clief W. Janeway Total 

Balance— 


January 1, 1924 
Additions 

Loans and Sundry Credits 

$381,565.33 

7,732.28 

$50,000.00 

$5,000.00 

$436,565.33 

7,732.28 


$3S9,297.61 

$50,000.00 

$5,000.00 

$444,297.61 

Deductions 

Drawing Accounts 


$S,790.61 

$1,011.50 

$9,802.11 

•Loss from Operations 

$8,525.15 

5,967.60 

2,557.54 

17,050.27 



$14,758.21 

$3,569.04 

$26,852.3S 

Balance—Oct. 6, 1924 

$380,772.46 

$35,241.79 

$1,430.96 

$417,445.23 


•The distribution of the loss is on the basis of 50 per cent to William S. 
Van Clief, 35 per cent to William C. Van Clief, and 15 per cent to Janeway. 


In the spring of 1924 William S. Van Clief suffered a 
stroke. Having recovered from his illness and having re¬ 
married, he informed his children during the summer of 
1924 that he desired to retire from business and move 
41S to the west coast. He informed them that unless they 
made him a good offer for the lumber business he 
would sell it to outsiders. His primary desire was to retire 
from the busines and be assured of a life income of a sizable 
amount annually. Various negotiations then followed be¬ 
tween him and the children respecting their purchase of his 
interest in the partnership. In these negotiations he was 
represented by his counsel, while the children were repre¬ 
sented by other counsel selected by them. As a result of 
these negotiations, an agreement was entered into on Au¬ 
gust 4,1924, between William S. Van Clief, as party of the 
first part, and William C. Van Clief, Janewav, Mrs. Jane¬ 
way, Courtland Van Clief, and Ray Alan Van Clief, as par¬ 
ties of the second part. The agreement, after referring to 
the agreement of December 30, 1922, creating the partner¬ 
ship between William S. Van Clief, William C. Van Clief, 
and Janeway and the continued conduct of the lumber and 
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building supplies business thereunder, provided as follows: 

"Whereas, the party of the first part is desirous of retir¬ 
ing from further active participation in such or any other 
business; and 

Whereas, the conduct of a business of dealing in lumber, 
timber and building supplies is hazardous and subject from 
time to time to severe losses of capital, and is uncertain as 
to earnings in an amount sufficient to produce an adequate 
and uniform income from year to year; and 

"Whereas, the liquidation of such business would entail 
substantial loss in realization on assets, beside a loss of such 
value as there may be in the name and good will of the busi¬ 
ness; and 

Whereas, the party of the first part is desirous of avoid¬ 
ing the hazard of substantial capital loss and uncertainty 
of uniform income attendant upon continuing as a partner 
in such business, and is desirous of securing for the balance 
of his life the payment to him of a sum sufficient to insure 
his comfortable maintenance and support; and 

"Whereas, the parties of the second part hereinafter agree¬ 
ing to guarantee a certain annual income to the party of the 
first part, have ample means, irrespective of their in- 
419 vestments in said business to fully guarantee to the 
party of the first part the continuation of the pay¬ 
ment of such income so hereinafter provided to be paid to 
the party of the first part irrespective of the future success 
of the business. 

Now, Therefore, This agreement witnesseth:— 

That for and in consideration of the conveyances, under¬ 
takings and promises hereinafter contained, the parties 
hereto have agreed as follows: 

1. All of the parties hereto agree that there shall forth¬ 
with be formed a corporation under the laws of the State of 
New York, and under the corporate name of William S. Van 
Clief & Sons, Inc., with a capital stock of four thousand 
(4,000) shares of a par value of One hundred ($100.00) dol¬ 
lars a share and that all of the necessary parties hereto 
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shall thereupon and by proper instruments transfer to such 
corporation all of the assets, stock on hand, equipment, 
amounts due to the parties of the second part in capital ac¬ 
count and drawing account, trade name, good will, real es¬ 
tate, mortgages, leases, accounts receivable, including ac¬ 
counts charged off as uncollectible, all mortgages, notes or 
other receivables now carried as worthless in whole or in 
part, and all other property and rights, now or heretofore 
used or incident to the business or carried on its books as 
assets, such transfer, however, to be subject to all outstand¬ 
ing obligations, liabilities and bills payable, other than such 
items of indebtedness as may be cancelled by the parties 
hereto, of the business of William S. Van Clief & Sons, as 
now conducted, which, with the exceptions referred to, are 
to be formally assumed by the new corporation. 

2. The interests of the several parties hereto in the busi¬ 
ness now being conducted, and as herein provided to be sold 
to such corporation, are hereby adjusted and agreed on as 
follows:— 

The interest of William S. Van Clief is 275/400 of the 
whole thereof in consideration of the transfer of his entire 
interest in the business; 

The interest of William C. Van Clief is 80/400 of the 
whole thereof in consideration of the transfer of his entire 
interest in the business, the cancellation of a $50,000 credit 
in capital account, the surrender of a drawing account of 
$7,500 a year, and the loss of a 30% interest in the profits 
of the present business; 

The interest of Cortlandt Van Clief is 20/400 of the whole 
thereof in consideration of the cancellation of a $5,000 credit 
in capital account and the surrender of a drawing account 
of $3,000 a year; 

420 The interest of Theodore W. Janeway is 10/400 of 
the whole thereof in consideration of the cancellation 
of a $5,000 credit in capital account and the surrender of a 
drawing account of $3,000 a year; 
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The interest of Clare Van Clief Janeway is 7*4/400 of the 
whole thereof in consideration of the surrender of a draw¬ 
ing account of $1,200 a year; 

The interest of Ray Alan Van Clief is 7 1 / 4/400 of the whole 
thereof in consideration of the surrender of a drawing ac¬ 
count of $1,200 a year; and it is likewise agreed between the 
parties hereto that the capital stock of the corporation, ex¬ 
cept as hereinafter provided, shall be issued in full pay¬ 
ment of such property so to be transferred in the above 
named ratio. 

3. The business as heretofore conducted by William S. 
Van Clief & Sons shall thereafter be continued by the new 
corporation, and it is hereby agreed that all of the parties 
hereto will vote their stock and cooperate one with the other 
to accomplish the following results:— 

a. To continue and to limit the number of directors to five 
and to elect each of the parties of the second part hereto as 
a director of such corporation. 

b. To elect William C. Van Clief as president and gen¬ 
eral manager of the corporation and its business, at a salary 
as president of $5,000 a year, and as general manager of 

$.a year; To elect Cortland Van Clief as second vice 

president at a salary of $5,000 a year; To elect Clare Van 
Clief Janeway as third vice president at a salary of $5,000 
a year; To elect Ray Alan Van Clief as fourth vice president 
at a salary of $5,000 a year; To elect Theodore W. Janewav 
as first vice president, secretary and treasurer at a salary 
of $.a year. 

It is understood that the obligation so to vote the stock 
and to cooperate one with the other to accomplish the re¬ 
sults above named shall be binding insofar as such salaries 
are concerned only during the lifetime of William S. Van 
Clief, and as to all of the other provisions for so long as no 
new mutual agreement in relation thereto is reached. 

4. The parties of the second part hereto, other than The¬ 
odore W. Janewav, agree that there shall be paid to the 
party of the first part, either by direct payment from the 
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corporation in dividends, or otherwise, the sum of Twenty- 
two Thousand Five Hundred Dollars ($22,500) in each and 
every year for so long as he may live, to w’hich pay- 
421 ment they bind themselves, as between themselves, to 
an equal one-fourth thereof, as between themselves 
and the parties [sic] of the first part jointly and severally to 
the whole thereof, such payments to be made in instalments 
of not less than One Thousand Dollars ($1,000) each, as the 
party of the first part may from time to time request. In 
consideration whereof, the party of the first part hereby 
sells, assigns, transfers and sets over unto the parties of the 
second part, other than the said Theodore W. Janeway, 
share and share alike, his right, title and interest in, and 
right to receive, one-half of the whole of the stock of such 
corporation, so that there will then remain in the party of 
the first part the right to receive seventy-five four-hun¬ 
dredths of the •whole of the stock of such corporation. It 
being distinctly understood that the said parties of the sec¬ 
ond part, other than Theodore W. Janeway, for all time 
during the life of the said William S. Van Clief, hereby 
guarantee, irrespective of the earnings or continuation of 
the business, that there shall be promptly and fully paid to 
the said William S. Van Clief either by such corporation 
or bv them, the full sum of Twentv-t-wo Thousand Five Hun- 
dred Dollars ($22,500) in each and every year during his 
said life. 

On the same date, August 4,1924, all of the parties to the 
foregoing agreement except Janew’ay entered into the fol¬ 
lowing agreement: 

It is mutually agreed that, when the corporation is formed 
and the stock issued, as provided in the agreement of even 
date herewith, and to which each of the parties hereto are 
likewise parties, there shall be transferred by outright gift 
from one to the other so much of the holdings of each so that 
all of the four children of William S. Van Clief shall each 
hold an equal amount of the stock of such corporation, and 
which works out, as the capitalization is now planned, as 
follows:— 
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William C. Van Clief would receive in par value $130,000 
of such stock, of which he transfers $20,000 par value to 
Cortland Van Clief, and $20,000 par value to Ray Alan Van 
Clief, and William S. Van Clief transfers to Clare Van Clief 
Janeway $32,500 par value of such stock and to Ray Alan 
Van Clief $12,500 par value of such stock. 

It being the intention of the parties hereto that the final 
holdings of stock, after the above is carried out, will be so 
that each of the children of William S. Van Clief will have 
$90,000 par value of such stock, William S. Van Clief will 
have $30,000 par value of such stock, and Theodore W. Jane- 
wav 'will have $10,000 par value of such stock. 

Thereafter and prior to September 30, 1924, William S. 
Van Clief demanded that upon his death $50,000 be 
422 set up in trust to purchase 300 shares ($30,000 par 
value) of stock to be issued to and retained by him 
under the agreements of August 4, 1924. As the result of 
such demand, William S. Van Clief, as party of the first 
part, and William C. Van Clief, Courtlandt Van Clief, Ray 
Alan Van Clief, Janewav, and Mrs. Janeway, as parties of 
the second part, on September 30, 1924, entered into an 
agreement modifying the agreements of August 4, 1924, by 
excluding from the property to be transferred to the corpo¬ 
ration certain lots carried on the books of the partnership 
but owned by William S. Van Clief personally, and provid¬ 
ing further as follows: 

• * • • 

2. The parties of the second part, other than Theodore W. 
Janeway, hereby agree in the event of the death at any time 
hereafter of the party of the first part, leaving him surviv¬ 
ing a child or children of any subsequent marriage which he 
may contract, or leaving him surviving any wife whom he 
may hereafter marry and who shall be living with him at the 
time of his death, to pay or cause to be paid to a trust com¬ 
pany to be agreed upon between the parties of the second 
part and the representatives of the estate of the party of 
the first part the sum of $50,000. and to enter into an agree- 
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ment bv which said trust company shall pay the net income 
! of said fund to the said wife of party of the first part during 
her life, and upon her death leaving issue by her marriage 
I with the party of the first part to pay over the principal of 
said fund to such issue in equal shares per stirpes; but in the 
event of the death of said wife leaving no issue of her mar¬ 
riage with the party of the first part to pay over the princi¬ 
pal of said fund in equal shares to the parties of the second 
i part other than Theodore W. Janeway or their respective 
i legal representatives. And the parties of the second part 
hereto, other than Theodore W. Janewav, hereby bind them- 
! selves as between themselves each to an equal one-fourth of 
the $50,000. payment aforesaid and hereby bind themselves 
i jointly and severally as between themselves and the party 
! of the first part, to the payment of the whole of said $50,000, 
as above set forth. 

3. The party of the first part hereby agrees with the par¬ 
ties of the second part that in the event of his death under 
the circumstances hereinabove set forth and upon payment 
being made of the sum of $50,000. as above provided, his 
i legal representatives shall transfer, in equal shares, to the 
parties of the second part, hereto, other than Theodore W. 
Janeway, the $30,000. of the capital stock of the corporation 
to be organized as hereinbefore set forth, 
i 423 4. In all other respects the parties hereto hereby 

ratify and confirm the said two agreements bearing 
date of August 4,1924, and hereby declare that the same are 
i to be taken in conjunction w*ith this agreement as expressing 
the full intent and understanding of the parties hereto. 

The certificate of incorporation of William S. Van Clief & 
Sons, Inc., was signed and sworn to on September 12, 1924, 
by William C. Van Clief, Courtlandt Van Clief, and Ray 
i Alan Van Clief, and each of them subscribed therein to two 
shares of the corporation’s capital stock and paid $100 per 
i share therefor. Said certificate was filed with the Secretary 
of State of New York on October 2, 1924. William S. Van 
! Clief & Sons, Inc., sometimes hereafter referred to as the 
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corporation, was organized with a capital stock of $400,000 1 
divided into 4,000 shares of a par value of $100 each. 

On October 6, 1924, the partnership of William S. Van 
Clief & Sons sold all of its assets, except ten lots on one of 
which was a dwelling and all of which were reserved for 
William S. Van Clief personally, to the corporation, the 
corporation assuming all outstanding liabilities of the part¬ 
nership. It was to pay $399,400 for the said assets by issu¬ 
ing therefor 3,994 shares of its fully paid nonassessable 
capital stock, the said shares being issued as follows: 


424 William C. Van Clief 
Courtlandt Van Clief 
Kay Alan Van Clief 
Mrs. Janewav 
William S. Van Clief 
Theodore W. Janeway 


898 Shares 
898 Shares 
898 Shares 
900 Shares 
300 Shares 
100 Shares 


3,994 Shares 

On October 6, 1924, the date of the sale of its assets, the 
partnership of William S. Van Clief & Sons was dissolved. 

Although the terms of the agreement of August 4, 1924, 
relating to the annuity payment of $22,500 a year to William 
S. Van Clief, provided for the payment of such amount ir¬ 
respective of the earnings of the corporation and his four 
children bound themselves therein jointly and severally to 
make such payments, and although each of said children 
was at all times in question a person of substance and able 
to make such payments aside from the earnings of the cor¬ 
poration, said payments were not made in full either by the 
corporation or by the children, or by both. Such payments 
as were made were made by the corporation and Ray Alan 
Van Clief. At the end of 1926, payments were in arrears 
in the amount of $23,417. By an instrument executed by 

i Daring 1932 the capital stock was reduced from $400,000 par value to 
$25,000 par value, the number of shares being reduced from 4,000 to 250 and 
the amount of $375,000 representing the difference between the amount of the 
par value of the original capital stock, and the amount as reduced was trans¬ 
ferred to capital surplus. 





William S. Van Clief and Rav Alan Van Clief and undated 

mr 

except bearing the year 1926, William S. Van Clief agreed 
to a reduction to $12,500 in the annual payments provided 
for in the agreement of August 4, 1924, said agreement of 
August 4, 1924, otherwise to stand and remain in force as 
theretofore. During 1927 a payment of $8,958.10 was made 
and during the first half of 1928, $4,000 was paid. Annuity 
payments during the period from August 4,1924 to Decem¬ 
ber 1929 totaled $37,938.23. 

In 1924 and subsequent thereto the corporation had con¬ 
tinuing lines of credit with various banks. Such lines of 
credit with Port Richmond National Bank, now the Staten 
Island National Bank & Trust Co., and the American Trust 
Co. were for $75,000 each and were guaranteed by the 
425 individual stockholders, William C. Van Clief, Court- 
land Van Clief, Ray Alan Van Clief, Janeway, and 
Mrs. Janeway, while one with the Fidelity Trust Co. of Buf¬ 
falo for $200,000 was guaranteed by all of the foregoing in¬ 
dividuals except Janewav. 

In the early fall of 1929 the corporation became in need of 
funds and during the months of September, October, and 
November 1929, Ray Alan Van Clief made five loans to the 
corporation totaling $30,434, for which he received promis¬ 
sory notes of the corporation. Said loans were carried on 
the corporation’s books as indebtedness owing by it to Ray 
Alan Van Clief, and their payment was guaranteed by the 
other stockholders of the corporation. The corporation was 
also indebted to various banks on loans guaranteed by the 
stockholders and was indebted to various merchandise cred¬ 
itors. At that time the annuity payments to William S. Van 
Clief were greatly in arrears. Their obligation to meet the 
annuity payments to William S. Van Clief, the endorse¬ 
ments made on the corporation’s notes, and the state of the 
corporate accounts payable became a matter of concern to 
the sister and brothers of Ray Alan Van Clief and to Jane¬ 
way. During the months of September, October, November, 
and December 1929, Ray Alan Van Clief carried on negotia¬ 
tions with them and with William S. Van Clief which re- 
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suited in his purchase of their stock in the corporation total¬ 
ing 3,100 shares. As payment for such shares of stock he 
agreed: 

(a) to credit the corporation with the amount of its obli¬ 
gation owing to him totaling $30,434 and represented by the 
notes of the corporation for that amount, as referred to in 
the preceding paragraph, and to cancel the agreement of all 
other stockholders to be responsible for the repayment of 
said sum; 

426 (b) to pay all outstanding notes of the corporation 

which it had negotiated and discounted with various 
banks on which all stockholders were liable as endorsers or 
as guarantors; 

(c) to pay all direct obligations of the corporation to mer¬ 
chandise creditors; and 

(d) to assume the obligation of each of the members of 
the family to care for and support William S. Van Clief dur¬ 
ing his life. 

Thereafter in 1929 the other stockholders delivered all 
their 3,100 shares of stock to Ray Alan Van Clief, who there¬ 
upon became the sole stockholder of the corporation and the 
owner of its 4,000 shares of stock. 

In performance of his part of the terms of purchase of the 
stock, Ray Alan Van Clief did the following: 

(a) credited the corporation with $30,434, representing 
the amount of its notes held by him, and thereafter made no 
demand on the other former stockholders of the corporation 
for the payment thereof under their guarantees; 

(b) paid obligations of the corporation as follows: to 
Staten Island National Bank & Trust Co., $25,000, in Novem¬ 
ber 1929; to American Trust Co., $12,260.17, in November 
and December 1929; and in December 1929, to various hold¬ 
ers of notes on which the corporation was primarily or con¬ 
tingently liable, $45,873.38, or a grand total of $83,134.05; 

(c) paid in December 1929 to various merchandise credi¬ 
tors the total amount of $21,635.98; and 

(d) assumed the liability of his sister and brothers for the 
payment of $12,500 a year to William S. Van Clief. There- 
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after, and up to the death of his father on September 
427 22, 1934, he made the following payments, the said 

payments being with respect to the assumed liability 
of his sister and brothers and his own liability under the 
agreement of August 4,1924, as modified in 1926: 


1929 (December) 

$ 350.00 

1930 

5,275.00 

1931 

7,200.00 

1932 

8,600.00 

1933 

5,500.00 

1934 

5,000.00 


$31,925.00 


The full amounts of the annuity of $12,500 a year were not 
paid to William S. Van Clief because he accepted smaller 
amounts in satisfaction thereof. Since the death of his 
father, Ray Alan Van Clief has been contributing $150 a 
month to the support of his stepmother and apparently 
claiming credit in his income tax returns for her as a depen¬ 
dent. 

The total of the credits and payments made by Ray Alan 
Van Clief to the corporation and to its merchandise and 
other creditors in connection with the acquisition of the 
3,100 shares of stock, amounted to $135,204.03. 

Despite the fact that Ray Alan Van Clief credited the cor¬ 
poration with $30,434 representing its notes which he held, 
that amount plus the amounts paid by him to corporate 
creditors, banks, and various noteholders, all totaling $135,- 
204.03, was thereafter carried on the books of the corpora¬ 
tion as indebtedness owing by it to him and in the corpora¬ 
tion’s balance sheets dated December 31,1936 and 1937, was 
included in the amounts shown thereon as accounts payable 
to officers and employees. 

The poulation of Staten Island is composed mainly of 
Wall Street business men and clerks. Since 1930 there has 
not been much building of residential units on the island. 
The lumber business on the island was bad in 1933 and con- 



31 


tinued about the same until 1937, when it became 

428 worse because of increased competition from lumber 
yards in other boroughs of New York City and in New 

Jersey and because of a decline in the retail price of lumber 
and a decline in the building of small homes on the inland. 
Prior to 1937 there had been public discussions in Staten 
Island as to the Federal Housing program, but the pendency 
of such a program had had no effect on values in the island. 
Prior to the end of 1937 the island had been considered as a 
site for a small house Federal housing development and in 
the early part of 1938 an investigation was made in the 
island by the Chairman cf the Housing Authority, who was 
also Commissioner of the Department of Housing and 
Building of New York City, of large tracts of land upon 
which to build small homes, but to date no further action 
has been taken with respect to the matter. The Federal 
Housing program in so far as New York City was affected 
did not get under way until 1938, when the contracts were 
let for two developments, one in Brooklyn and one in 
Queens, the plans for which were definitely made in the early 
part of December 1937. For a number of years prior to 
1936, the passage of a bill providing for the construction of 
a bridge between Brooklyn and Staten Island had been agi¬ 
tated. In Januarv 1936 a bill was introduced in the New 
York State Legislature providing for the construction of a 
bridge between Brooklyn and the island, and in March 1937 
a bill was introduced for the construction of a tunnel or tun¬ 
nels between the two places. However, each bill failed to 
be enacted. There is still much agitation for a bridge or 
tunnel between the island and Brooklyn or Manhattan. 

In the latter part of 1936 and early part of 1937, there was 
some activity in real estate on Staten Island, but this had 
practically subsided by the end of 1937. Due to the 

429 general business recession in 1937, real estate values 
in the island generally declined 10 to 15 percent. 

There was a decline in real estate rentals and by the fall of 
that vear rental conditions were verv bad. Such conditions, 
however, have since improved. 
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Profit and loss statements and balance sheets were pre¬ 
pared for the corporation from its inception through 1937 
by its accountants or accountants for Ray Alan Van Clief. 
According to the corporation’s profit and loss statement for 
192S, the merchandise sales in that year amounted to $644,- 
223.07, merchandise purchases amounted to $444,801.13, and 
merchandise inventory at the close of the vear amounted to 

•* V 

$174,665.96. In 1932 merchandise sales amounted to $35,- 
148.51, merchandise purchases amounted to $11,137.73, and 
merchandise inventory at the close of the year amounted to 
$18,989.87. For 1933 sales, purchases, and closing inven¬ 
tory amounted to $8,652.98, $2,082.99, and $4,000, respec¬ 
tively. No merchandise purchases were made after 1934, 
and in 1936 the merchandise inventory, which was carried on 
the books at $4,000, was disposed of for $873.45. During 
1937 a mill for the making of trim doors, sash, etc., and for 
planing purposes was torn down and disposed of. 

At the time of organization in 1924 the corporation ac¬ 
quired certain real estate, a part of which was the premises 
on which the lumber and building supplies business was 
conducted. In 1928 it sold those premises to Margaret Good 
Van Clief for $340,500. Although it gave her a deed to the 
premises, it has continued and now is in possession of the 
premises and has its office there. No lease or agreement of 
tenancy was ever entered into between her and the corpora¬ 
tion with respect to the premises, no rent has been paid for 
their use, nor has the corporation ever carried as an asset 
any agreement or understanding by which it has continued 
to occupy and use the premises. 

430 The book values of the real estate and buildings 
owned by the corporation as disclosed by balance 
sheets as of the indicated dates were as follows: 


December 31, 1928 
December 31,1929 
December 31,1932 
December 31,1934 
December 31,1935 
December 31,1936 
December 31,1937 


$135,737.24 

122,272.93 

198,012.82 

221,830.60 

217,160.85 

216,297.82 

216,297.82 
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The real estate and buildings which had the above-indi¬ 
cated book values at December 31,1937, consisted of 29 par¬ 
cels of real estate of which five were unimproved lots and 
the remaining 24 were lots improved with one and two-fam¬ 
ily dwellings. Said 29 parcels of real estate, including im¬ 
provements, had a fair and reasonable market value of 
$141,400 on December 31, 1937. 

In the years subsequent to 1937 the corporation has not 
sold any lumber and has transacted no business except that 
connected with the real estate which it still owns and on 
which it has continued to collect the rent. 

The corporation’s profit and loss statements disclose 
profits realized and losses sustained as follows for the years 


indicated: 

Year Profit Loss 

Oct. 7 to Dec. 31 

1924 . $ 2,519.90 

1925 $1S,S99.74 

1926 5,396.99 

1927 9,961.27 

192S 3,155.96 

1929 167,764.97 

1930 52.507.03 

1931 21,631.04 

1932 59.897.91 

1933 26.699.49 

1934 25.059.11 

1935 104.804.26 

1936 32,985.39 

1937 50.132.11 


Total losses 1924 through 1937 $467,565.93 

Total profits 1924 through 1937 18.899.74 


Excess of losses over profits $448,666.19 
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Good will was never valued or carried as an asset on the 
corporation’s books. 

The corporation’s income tax returns for the years 1934 
through 1937, on none of which was net income reported, 
were signed by Edgar A. B. Spencer, who, in the 1935 re¬ 
turn, designated himself “General Counsel in charge of 
liquidation,” and contain statements to the effect that the 
corporation was in the process of liquidation and that the 
value of its assets was so problematical that balance sheets 
icould not be prepared. The corporation’s capital stock re¬ 
turns for the years ended June 30,1933,1934,1936, and 1937, 
were signed by Spencer and the returns for the years ended 
June 30, 1933 and June 30, 1937, contain statements to the 
effect that the corporation was in liquidation. 

432 From 1930 to 1937 Bav Alan Van Clief advanced 

•> 

other sums to the corporation totaling $97,496.83, but 
has never taken anv deduction therefor in his income tax re- 

V 

turns nor has he ever ascertained or considered such amount 

4 

to be worthless. The corporation has never been completely 
liquidated and Van Clief’s reason for not completing its liq¬ 
uidation in 1937 was that it had various properties and he 
“preferred to help the corporation rather than liquidate it.” 
Since 1937 he has continued to make advances to the corpo¬ 
ration, advancing $15,001.95 in 1938, $2,787.56 in 1939, and 
$2,940 in 1940, or a total of $20,729.51. In advancing the 
foregoing sums to the corporation since 1937, his purpose 
was “To try and make it good again.” 

Balance sheets of the corporation disclose assets and lia¬ 
bilities, except capital stock, as follows: 
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Assets 


Cash 

$ 161.90 

$ 73.57 

Notes Receivable 

11,965.37 

11,965.37 

Accounts Receivable 

70,772.01 

21,484.86 

Equipment 

1,146.35 


Mortgages Receivable 

25,906.77 

25,656.77 

Real Estate and Buildings 

216,297.82 

216,297.82 

Funds held by Mortgagees 

and 


Receivers of Rents 

573.36 

1,381.50 


$326,823.58 

$276,859.89 

Liabilities 

Notes Payable 

$ 1,000.00 

$ 1,000.00 

Accounts Payable: 

Officers and Employees 

264,922.01 

267,639.72 

Others 

3,014.49 

3,990.02 

Mortgages Payable 

111,407.86 

107,869.54 


$380,344.36 

$3S0,499.28 


433 In the joint income tax return of himself and wife 
for 1937, Ray Alan Van Clief took a deduction of 
$256,929.03 as a loss on his stock in the corporation on the 
ground that “This stock was ascertained to be worthless in 
the year 1937.” In a rider attached to the return said 
amount of $256,929.03 was computed as follows: 

Cost of 89S shares (acquired in 1924) $ 89,800.00 

Cost of 3096 shares (acquired in 1929) 

(a) Sums advanced to corporation 

on notes in September, October 
and November 1929, and later 
credited on the notes $30,434.00 

(b) Payment of obligation of the 
corporation to banks and note 
holders in November and De¬ 
cember 1929 


83,134.05 
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(c) Payment of merchandise ac¬ 
counts in December 1929 21,635.98 

(d) Payments to William S. Van 
Clief (December 1929 to his 

death in 1934) 31,925.00 167,129.03 


Total cost of stock $256,929.03 

None of the amounts shown in the preceding paragraph 
nor any part of the total of $256,929.03 was claimed in the 
return as a bad debt. 

In determining the deficiency in controversy, the respon¬ 
dent disallowed the loss deduction thus claimed on the 
i ground that the stock was not worthless at December 31, 
1937. 

Opinion 

• #*•*••*•* 

436 In their income tax return for 1937 the petitioners 
claimed a loss deduction of $256,929.03 as represent- 

437 ing the cost to Ray Alan Van Clief of 4,000 shares of 
stock in William S. Van Clief & Sons, Inc., which 

stock, they claimed, was “ascertained” to be worthless in 
! 1937. The facts show that 900 of the 4,000 shares were ac¬ 
quired at the time the corporation was organized in 1924, 
2 qualifying shares for $200 in cash, and 898 shares as con¬ 
sideration for the agreement of Ray Alan Van Clief, to¬ 
gether with his sister and brothers, to pay an annuity of 
! $22,500 to their father during his lifetime. One-fourth of 
the total amount paid under the annuity agreement, or the 
i share of Ray Alan Van Clief therein, was $17,465.81. The 
i remaining 3,100 shares were acquired by Ray Alan Van 
Clief under the 1929 agreement with his father, his sister, 
his brothers, and Janew’ay, wherein he agreed to credit the 
corporation with amounts due him on certain notes and to 
i pay the amounts due on other notes and merchandise ac- 
1 counts outstanding, or a total amount of $135,204.03, and 
further, to assume the liabilities of his sister and brothers 
under the annuity agreement with his father. The addi- 
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tional amount thereafter paid by Ray Alan Van Clief to his 
father by reason of the 1929 agreement with his sister and 
brothers was $23,943.75. 

In their petition as amended the petitioners claim (1) 
that the cost of the 4,000 shares of stock to Ray Alan Van 
Clief was $121,725, $89,800 thereof being allocated as cost at 
par of 898 shares acquired when the corporation was organ¬ 
ized in 1924 and $31,925, the total of the annuity payments 
by Ray Alan Van Clief to his father subsequent to the 1929 
agreement, being classified as the cost of the remaining 
3,102 shares; (2) that the said stock became worthless in 
1937; (3) that the amounts credited to the corporation in 
1929 or paid to its creditors, totaling $135,677.S7, repre¬ 
sented indebtedness of the corporation to Ray Alan 
438 Van Clief ascertained by him to be worthless in 1937 
and charged off in that year; and (4), in the alterna¬ 
tive, that if the Board finds that the amount of $135,677.S7 
referred to in (3) was a part of the cost of the stock, that 
amount is to be deducted as a part of the 1937 loss due to the 
worthlessness of said stock. On brief the claim with respect 
to indebtedness is in the amount of $35,204.03 instead of 
$135,677.S7, as claimed in the petition. 

The respondent contends, first, that the stock of William 
S. Van Clief & Sons, Inc., did not become worthless in 1937 
and, second, that no part of the $256,929.03 claimed by the 
petitioners on their return as a loss due to the worthlessness 
of the said stock constituted indebtedness of the incorpora¬ 
tion to Ray Alan Van Clief, as now claimed by the peti¬ 
tioners. He claims in the alternative that if it should be de¬ 
termined that the stock did become worthless in 1937, the 
total cost of the said stock and the basis therefor in deter¬ 
mining the loss of Ray Alan Van Clief with respect thereto 
was $176,813.53. He also claims in the alternative that if 
it should be determined, as petitioners now contend, that the 
amount of $135,204.03 did represent indebtedness of the cor¬ 
poration to Ray Alan Van Clief, no deduction therefor is 
allowable for 1937, because the said indebtedness was not 
ascertained to be worthless and charged off in that year. 
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The balance sheet of the corporation at December 31,1937, 
discloses assets in the total amount of $276,S59.89, of which 
$216,297.82 is shown as representing real estate and build¬ 
ings. The fair market value of the real estate and buildings 
i on that date was $141,400. As to the value of the other as¬ 
sets carried on the balance sheet, no evidence w*as introduced 
i and we assume that they had values equal at least to the 
i amount shown, or a total value of $60,562.07. That 

439 amount plus the value of the real estate and buildings 
gives a total of $201,962.07 as the value of the assets 
of the corporation at December 31, 1937. The liabilities of 
the corporation as shown by the balance sheet exclusive of 
capital stock amounted to $3S0,499.2S, of which $232,700.S6 
represented amounts carried on the corporate books as ow¬ 
ing to Ray Alan Van Clief, leaving $147,798.42 as the total 
! liabilities owing to outside creditors or parties other than 
stockholders. Of the $232,700.86 shown as owing to Ray 
i Alan Van Clief, $135,204.03 represented the amounts cred¬ 
ited to the corporation or paid to its creditors by him under 
the 1929 agreement with his sister and brothers whereby he 
acquired the 3,100 shares of corporate stock while the re- 
i maining $97,496.83 represented amounts advanced by him to 
the corporation during the years 1930 to 1937, inclusive. 
Treating the said $232,782.06 shown as owing to Ray Alan 
i Van Clief as part of his cost of the corporate stock or as 
capital advances bv him to the corporation, the corporation 
at December 31,1937, had an excess of assets over liabilities, 
exclusive of capital stock, amounting to $54,163.65. It is ap¬ 
parent therefore that if the amount of $232,700.84 shown as 
owing to Van Clief did not in fact represent corporate in- 
i debtedness but cost of his stock or capital advances by him 
i to the corporation, the stock was not worthless at December 
! 31, 1937, but had an asset value of $54,163.65, or $13.54 for 
each of the 4,000 shares of $216.65 per share for the 250 
shares to which the capital stock of William S. Van Clief 
& Sons, Inc., was reduced in 1932. 
i Section 23 of the Revenue Act of 1936 provides as fol¬ 
lows: 
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440 In computing net income there shall be allowed as 
deductions: 

* * • * 

(e) Losses by Individuals.—In the case of an individual, 
losses sustained during the taxable year and not compen¬ 
sated for by insurance or otherwise— 

• • • • 

(2) if incurred in any transaction entered into for profit, 
though not connected with the trade or business; 

• • • • 

(k) Bad Debts.—Debts ascertained to be worthless and 
charged off within the taxable year (or, in the discretion of 
the Commissioner, a reasonable addition to a reserve for 
bad debts); and when satisfied that a debt is recoverable 
only in part, the Commissioner may allow such debt, in an 
amount not in excess of the part charged off within the tax¬ 
able year, as a deduction. 

Since the foregoing provisions of the act are mutually ex¬ 
clusive and losses on debts provided for in subsection (k) 
are not to be regarded as falling within the general provi¬ 
sions relating to losses in subsection (e), Spring City Foun¬ 
dry Co. v. Commissioner, 292 U. S. 182, and since losses un¬ 
der (e) are deductible only if sustained during the taxable 
year and bad debts are deductible only if ascertained to be 
worthless and charged off within the taxable year, it be¬ 
comes necessary to determine what portion, if any, of the 
deductions here claimed by the petitioners was in fact in¬ 
debtedness owning by the corporation to Ray Alan Van 
Clief and what portion represented the cost of the stock. 

As was pointed out in Daniel Gimbel, 36 B. T. A. 539, there 
is no general rule that a payment by a stockholder to his 
corporation or to one to whom the corporation is obligated 
is per se a contribution by such stockholder to capital, there¬ 
by increasing the cost of his shares. Whether such a pay¬ 
ment is a contribution to capital or a loan is a question to be 
determined by the circumstances under which the payment is 
made. 
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i 441 In 1929 the stockholders of the corporation other 
than Rav Alan Van Clief became concerned over their 

90 

i obligations to meet the annuity payments to William S. Van 
Clief, which were then in arrears, and over their endorse¬ 
ments on notes of the corporation and with respect to its 
accounts payable and offered to sell their stock to Ray Alan 
Van Clief, who, after certain negotiations, purchased and 
actuallv received all of the stock of the other stockholders 

90 

i and in consideration therefor agreed to and did make cer¬ 
tain credits and payments totaling $167,129.03, as set out in 
our findings of fact. Of the credits and payments so made, 
the petitioners now contend that $135,204.03, or all of such 
payments and credits except the annuity payments made to 
William S. Van Clief from December 1929 to the time of his 
death in 1934, remained as debts of the corporation due and 
owing to Ray Alan Van Clief and are not to be considered as 
i a part of the cost of the 3,100 shares of stock acquired by 
him under the 1929 agreement. That agreement was not in 
writing and the terms and intent thereof are determinable 
only from the evidence of record. In a rider attached to the 
' 1937 return, Ray Alan Van Clief showed the said amount of 
$135,204.03 as constituting part of the cost to him of the 
i stock acquired in 1929. In determining the deficiency the 
respondent did not determine otherwise and the burden is 
accordingly on the petitioners to establish that the said sum 
did in fact represent indebtedness. 

Beyond the fact that the items composing the $135,204.03 
were carried on the books of the corporation as indebted- 
i ness and were included in the balance sheet of December 31, 
1937, as amounts owing to officers and employees, there is 
nothing to show the attitude of the corporation with respect 
thereto or why, at any time after 1929, the said items 
442 were so carried, except the testimony of Ray Alan 
Van Clief, the sole stockholder. Neither Miss Clark, 
who was bookkeeper for the corporation until sometime in 
I 1935, nor William F. DeLeon, who thereafter kept its books, 
i was offered as a witness. As to how the said items were 
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carried, if carried at all, on the books of Ray Alan Van Clief 
the record is silent. Mrs. Burdick, who entered the employ 
of petitioners in 1932 and who has since kept their books 
and records, testified as to other matters but was not ques¬ 
tioned concerning the matters here under consideration, and 
if they were carried on petitioners’ books as indebtedness, 
there is no showing of a write-off or charge-off in 1937 or 
any other year of the full amount or any portion thereof. 

Certain of the statements made by Ray Alan Van Clief 
concerning the acquisition of the 3,100 shares of stock in 
1929 and the payment of the obligations of the corporation 
are inconsistent and cannot be reconciled. At one point in 
his testimony he stated that he considered the $135,204.03 
as a loan to the corporation and that the stock was received 
as security therefor. While at another point he testified that 
he bought the stock of the other stockholders and under¬ 
stood and considered that the said sum was part of the pur¬ 
chase price. This latter statement is supported by the rider 
attached to the return and by a protest sworn to by Van 
Clief and his wife and filed with the respondent, and we have 
no doubt as to its correctness. As to both documents, Van 
Clief testified that he knew their contents and that the state¬ 
ments therein were true. In the rider attached to the return 
it was recited that he agreed to purchase the stock of the 
other stockholders by crediting the corporation with 
443 the amount of the notes covering the advances previ¬ 
ously made by him to the corporation and by paying 
the remaining obligations of the corporation, all of which 
totaled $135,204.03. The rider further recited that pursu¬ 
ant to the agreement he did credit the notes and pay the 
obligations. The statements appearing in the protest were 
in substance to the same effect. It is accordingly our opin¬ 
ion, and we have so found as a fact, that the payment of the 
notes and debts of the corporation and the crediting to the 
corporation of the amounts covered by its notes to Van Clief 
constituted payment to or on behalf of the other stockhold¬ 
ers for the 3,100 shares of stock which Van Clief acquired 
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from them and that no part of the $135,204.03 so paid and 
credited thereafter represented indebtedness owing to Van 
Clief by the corporation. 

We have remaining the question as to the character of the 
advances totaling $97,496.83 made to the corporation by Ray 
Alan Van Clief from 1930 to 1937. If they were loans and 
thereby constituted indebtedness of the corporation, the cor- 
! porate liabilities at December 31,1937, were in excess of the 
fair market value of the corporate assets, indicating that 
the stock was worthless, as the petitioners contend. With 
respect to the character of the advances here under consid- 
! eration, the parties have given us very little assistance. 
Apparently the petitioners feel that they have established 
the character of the $135,204.03 previously discussed as in¬ 
debtedness and that a similar conclusion as to the $97,496.83 
automatically follows. Such a view is, of course, contrary to 
the conclusion we have reached with respect to the $135,- 
i 204.03, and as to the $97,496.83, there is the determination 
of the respondent as disclosed by his notice of deficiency 
I that the said advances were capital advances and not loans. 

The record indicates that the corporation rather 
i 444 consistently lost money during its entire existence 
i and comparatively did very little business after 1933. 

i In 1937, and undoubtedly, for some time prior thereto, the 
i principal value in the stock of the corporation was bottomed 
on the real estate owned by it, the said real estate consist¬ 
ing principally of one- and two-family homes. For reasons 
of his own, Van Clief desired to continue the corporation as 
the owmer of the property rather than liquidate it. The lum¬ 
ber business and thereafter such rents as were collected on 
the homes mentioned failed to produce sufficient revenue to 
meet the obligations of the corporation or to insure its con¬ 
tinued corporate existence. Van Clief accordingly made the 
advances in question and continued to make similar ad- 
I vances after the taxable year and up to the time of the hear¬ 
ing in this proceeding. His explanation was that he was 
i trying to make the corporation “good again,” and in re- 
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sponse to the question as to why he did not liquidate the 
corporation in 1937, the answer was, “Because the corpora¬ 
tion had various property and I preferred to help the cor¬ 
poration rather than liquidate it.” These responses, in our 
opinion, reflect the attitude of an owner or proprietor add¬ 
ing to a capital rather than that of a creditor making a loan. 
The advances were made to insure the continued existence 
of the corporation and to improve its condition, and to ac¬ 
complish that purpose the giving of capital assistance rather 
than the piling up of additional indebtedness is indicated. 
It is our conclusion therefore that the advances made by 
Van Clief to the corporation from 1930 up to and including 
1937 and totaling $97,496.83 were capital advances and not 
loans. See American Cigar Co. v. Commissioner, 66 Fed. 
(2d) 425; certiorari denied, 290 U. S. 699; and Daniel Gim- 
bel, supra. 

445 From the above, we conclude that the stock of Wil¬ 
liam S. Van Clief & Sons, Inc., was not worthless in 

1937, and it becomes unnecessary to consider the differences 
between the parties as to cost or other basis to Ray Alan 
Van Clief of 898 of the 900 shares of stock acquired "by him 
in 1924, when the corporation was organized. 

Enter: 

Decision will be entered under Rule 50. 
Entered October 6,1941 

446 MOTION FOR RECONSIDERATION, REHEAR¬ 

ING, AND FURTHER HEARINGS 

Filed Nov 4 1941 

Come now the petitioners, by Edgar A. B. Spencer, their 
counsel, and Martin Kortjohn, C. P. A., their accountant, 
and in accordance with Rule 19 of the Rules of Practice of 
this Board of Tax Appeals, 

MOVE this Board to have its Hearing Member, Hon. 
Bolon C. Turner, reconsider, rehear and hold further hear- 
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ings as to the “Third Issue” herein (the Third Issue was 
“Deductibility of certain losses sustained by petitioners 
in the taxable year 1937 by reason of the fact that certain 
stock of William S. Van Clief & Sons, Inc. owned by peti- 
! tioners became worthless in the year 1937, and that certain 
debts of William S. Van Clief & Sons, Inc. to petitioners 
i were ascertained to be bad and charged off by petitioners 
in the taxable year 1937. The proper cost basis for 
i 447 tax purposes of said stock is a subsidiary issue here¬ 
under”). 

i FOB grounds of this motion insofar as the same prays 
for a reconsideration and rehearing of this matter, peti- 
i tioners allege (a) that the memorandum findings of fact 
and opinion herein, entered October 6, 1941, are not based 
upon the evidence, (b) that the aforesaid memorandum find¬ 
ings of fact and opinion are erroneous in law; and for 
grounds of this motion insofar as the same prays for fur¬ 
ther hearings, petitioners allege (c) the same grounds set 
forth under paragraphs (a) and (b) hereof and in addition 
i allege (d) that new evidence has been found which is perti¬ 
nent to the issues herein and to the determination made 
by Hon. Bolon C. Turner herein, and which bears on the 
question of the intention concerning certain payments 
made by petitioner Ray Alan Van Clief to William S. Van 
Clief & Sons, Inc. which intention was improperly found 
l by said Hon. Bolon C. Turner, whose determination as to 
i intention was based on a misconception, misconstruction 
i and misinterpretation of the evidence, and was not based on 
the evidence. The evidence sought to be introduced will be 
in the nature of newly discovered evidence, developed by 
i investigations made after the opinion of Hon. Bolon C. 
i Turner herein, which laid improper and unfounded em¬ 
phasis on certain phases of the testimony bearing on the 
question of intention of petitioner Ray Alan Van Clief. 

' In support of their motion petitioners rely on the 

i 448 annexed affidavits of Edgar A. B. Spencer, duly 
i sworn to October 31,1941, and of Ray Alan Van Clief 
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and Courtlandt Van Clief, each duly sworn to November 1, 
1941, and Earl Snyder, sworn to November 4,1941. 

Petitioners further move this honorable Board for leave 
to argue the above motion orally before its Hearing Mem¬ 
ber, Honorable Bolon C. Turner, and to submit briefs upon 
and subsequent to the hearing of the above motion. 

WHEREFORE, it is prayed that this motion be granted. 

EDGAR A. B. SPENCER, 
Counsel for Petitioners. 

MARTIN KORTJOHN, 
Accountant for Petitioners. 

Dated, November 4, 1941. 

• •••*••••• 

449 State of New York, 

County of New York , ss: 

Edgar A. B. Spencer, being duly sworn, deposes and says: 
1. I am the counsel for petitioners herein and personally 
prepared and tried this cause on their behalf. I am fully 
familiar with most of the facts, all of the pleadings and 
prior proceedings herein, and make this affidavit in support 
of petitioners’ motion to have this Board, by its Hearing 
Member, Hon. Bolon C. Turner, reconsider, rehear and hold 
further hearings as to the Third Issue in this cause. 

• ••••••••* 

451 3. The detailed matters on which petitioners rely 
for this motion, insofar as a reconsideration and re¬ 
hearing are concerned, are as follows: 

(a) The memorandum findings of fact and opinion here¬ 
in, entered October 6,1941, are not based upon the evidence. 

Said memorandum findings of fact and opinion improp¬ 
erly find and conclude 

• ••••••••• 

452 II. That $97,496.83 advances to the corporation 
from 1930 to 1937 were also capital advances, (page 
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38) This conclusion is stated to be based upon testimony of 
Ray Alan Van Clief that they were made to make the cor¬ 
poration * ‘good again” and because he “preferred to help 
the corporation rather than liquidate it.” This testi- 
453 mony is stated to reflect the attitude of an owner add¬ 
ing to capital rather than that of a creditor making a 
loan, the advances being made to insure the continued exist- 
ance of the corporation and to improve its condition rather 
than to add to its indebtedness. 

THE EVIDENCE DOES NOT SUPPORT THE FORE¬ 
GOING FINDINGS AND CONCLUSIONS, BUT WAS 
CLEAR TO THE FOLLOWING EFFECT: 

• «•••••••• 

455 (11) As to the $97,496.83 advances, these advances 
were not in issue before the Board, not having been 
claimed as deductible in the year 1937, and being re- 

456 cited in the protest merely to give additional in¬ 
formation. Moreover, the advances were shown to 

be loans to the corporation. Moreover, it must be noted 
that the testimony cited by the Hearing Member related 
solely to advances after 1937 (SM 329) and had no bearing 
on the $97,496.83 advances to which the Hearing Member 
erroneously related that testimony. These items are also 
carried on the corporation’s books as loans. (Exhibit 71) 

• ••••••••* 

4. The detailed matters on which petitioners rely for this 
motion, insofar as further hearings are concerned, are as 
follow’s: 

• ••••••••• 

458 In view of the opinion of the Hearing Member, de¬ 
ponent made further investigations as to the intent 
of the petitioner Ray Alan Van Clief, at the time of such 
loans and is firmly of the opinion that the Hearing Mem¬ 
ber’s view of the matter is incorrect based upon the record. 
This opinion is strongly corroborated by newly discovered 
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evidence discovered by deponent subsequent to the opinion 
of the Hearing Member herein. 

It is important so that a correct and just determination 
may be had herein that further hearings be had at which 
further evidence of intent may be introduced herein. Such 
further evidence will be of the nature of newly discovered 
evidence and will, in brief, be as hereinafter set forth. 

Hay Alan Van Clief will give further testimony as to his 
intent which deponent believes will show an intent to make 
loans and not capital advances. 

The testimony of Courtlandt Van Clief, brother of peti¬ 
tioner, will clearly show petitioner’s intent in making the 
advances in question. Said petitioner never assumed that 
the Hearing Member would entirely disregard the regularly 
kept books and balance sheets of the corporation as to the 
nature of the payments to and for the corporation by peti¬ 
tioner Ray Alan Van Clief. The recollection of Courtlandt 
Van Clief on the question of intent was not known to 
459 either petitioner or deponent prior to the opinion 
herein and his recollection concerning the same only 
came to petitioner after said Courtlandt Van Clief had 
volunteered such information on reading the opinion herein. 
The testimony of Courtlandt Van Clief as related to depon¬ 
ent on October 29, 1941, is that while he was no longer a 
stockholder after 1929, he knew that Ray Alan Van Clief 
was loaning moneys to the corporation since he has dis¬ 
cussed with Ray Alan Van Clief the possibility that at some 
time he might reacquire his stock in the corporation when 
the loans and advances by Ray Alan Van Clief to the cor¬ 
poration might be paid in full with interest. 

The testimony of Earl Snyder, one time assistant man¬ 
ager of William S. Van Clief & Sons, Inc. will clearly show 
that the general manager and assistant general manager of 
William S. Van Clief & Sons, Inc. always considered the ad¬ 
vances made by Ray Alan Van Clief as ordinary loans to 
the corporation. 
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Corroborating affidavits of Ray Alan Van Clief, Court- 
landt Van Clief and Earl Snyder are hereto annexed and 
made a part of this motion. 

5. It is of the utmost importance in the interests 

460 of justice that this motion be granted. 

EDGAR A. B. SPENCER. 

Sworn to before me this 31st day of October, 1941. 

FLORENCE A. ANDERSON, 
Notary Public , Westchester Co. 
Certificate filed New York County 
N. Y. Co. Clks. No. 338 Reg. No. 2A212 
Commission Expires March 30, 1944 
• ••••••••* 

461 State of Virginia, 

County of Albemarle , ss: 

Ray Alan Van Clief, being duly sworn, deposes and says: 
I am one of the petitioners herein. 

I have read the motion herein and the supporting affidavit 
of Edgar A. B. Spencer, Esq., petitioners’ counsel herein. 
As to all factual statements made in said affidavit, I concur 
therein and do not repeat the same for the purposes of 
brevity. 

I state unequivocally that in making payments to and for 
the account of William S. Van Clief & Sons, Inc. from and 
including the year 1929 to date my intention was to make 
loans to the corporation, and that if any contrary inferences 
have been drawn from my testimony herein such inferences 
are unwarranted and without foundation, and I de- 

462 sire to appear before the Hearing Member herein on 
a rehearing and fully state and explain such intention 

and adduce further evidence to that end. 

After the opinion of the Hearing Member herein, entered 
October 6, 1941, was delivered to me, I read the same and 
later gave a copy thereof to my brother, Courtlandt Van 
Clief, who at one time was associated with me in the busi- 
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ness of William S. Van Clief & Sons, Inc. During the 
period 1929-1937,1 had from time to time discussed the con¬ 
dition of the business of William S. Van Clief & Sons, Inc. 
with my brother, but at the time of the hearing herein did 
not then recall any of the details of such conversations. 
Because I did not then recall such conversations, I did not 
therefore call my brother as a witness in this matter. On 
reading the decision he recalled to me that in our various 
discussions as to the business of William S. Van Clief & 
Sons, Inc. I had repeatedly stated to him that I was loan¬ 
ing money to and for the benefit of the corporation and that 
at some time I hoped to be repaid the moneys which I had 
loaned. My brother further advised me that he recalled 
these conversations because he always had the hope that if 
the corporation prospered and my loans were repaid with 
interest, I would work out some arrangement with 

463 my brothers and sister so that they might reacquire 
their stock interests in William S. Van Clief & Sons, 

Inc., which previous to 1929 had carried on a prosperous 
business. 

RAY ALAN VAN CLIEF 
Sworn to before me this 1st day of November, 1941. 

HELEN V. BEAL, 

(Seal) Notary Public. 

My Com. expires 6/25/44. 

• #•**•#*** 

464 State of Virginia, 

County of Albetnarle, ss: 

Courtlandt Van Clief, being duly sworn, deposes and 
says: 

1. That I am the brother of petitioner Ray Alan Van Clief 
herein. 

2. Subsequent to October 6, 1941, my said brother gave 
me a copy of the opinion of the Hearing Member herein, 
entered October 6, 1941. 
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3. In reading such opinion, I noticed a statement to the 
effect that my said brother in making payments to and for 
the account of William S. Van Clief & Sons, Inc., intended 
said payments as capital contributions to the corporation 

and not loans. Such statement immediately struck 
465 me as not being in accordance with the facts as I 
knew them. I thereupon searched my memory in an 
effort to recollect numerous conversations and discussions 
which I had with my said brother during the period 1929 to 
1937 concerning the condition of the business of William S. 
Van Clief & Sons, Inc., with which I had previously been 
associated. 

4. After so searching my memory and recollecting such 
conversations and discussions I told my brother and Edgar 
A. B. Spencer, his counsel, on October 29, 1941, and I now 
definitely state that my said brother Ray Alan Van Clief 
repeatedly stated to me during the period 1929 to 1937 that 
he was loaning moneys to and for the benefit of the corpora¬ 
tion and that at some time he hoped to be repaid the moneys 
which he had loaned. I further advised my said brother 
that I recalled such conversations and discussions because 
I always had the hope, that if the corporation prospered 
and my said brother’s loans were repaid with interest, he 
would work out some arrangement with my other brother, 
sister and myself so that w’e might reacquire our stock in¬ 
terests in William S. Van Clief & Sons, Inc., which previous 
to 1929 had carried on a prosperous business. 

! COURTLANDT VAN CLIEF 

Sworn to before me this 1st day of November, 1941. 

HELEN V. BEAL, 

(Seal) Notary Public. 

My Com expires 6/25/44 
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• ••••••*•* 

466 District of Columbia, ss : 

Earl Synder, being duly sworn, deposes and says: 

1. I reside at Charlottesville, Virginia and have so re¬ 
sided since July 1, 1940. 

2. I am the Sales Manager of a lumber company at Char¬ 
lottesville, Va. and I have been so connected since July 1, 
1940. 

3. Neither Ray Alan Van Clief nor any member of his 
family has any interest in the company in which I am em¬ 
ployed. 

4. From the years 1929 to 1932 I was employed by Wil¬ 
liam S. Van Clief & Sons, Inc. as Assistant Manager of that 
company. From the year 1929 to 1932 Mr. Gimler, now de¬ 
ceased, was General Manager of that company. 

5. I recall that on several occasions between the years 

1929 and 1932 on checking the firm’s accounts with 

467 Mr. Gimler, which I did at regular intervals, Mr. 

Gimler said to me that it would be necessary for the 

company to borrow money from Ray Alan Van Clief, who 
was its sole stockholder, and I know of my own knowledge 
that such money was so borrowed. The moneys advanced 
by Mr. Van Clief were considered by Mr. Gimler and me 
as ordinary loans to William S. Van Clief & Sons, Inc. 

6. I make this affidavit after talking to Edgar A. B. Spen¬ 
cer, petitioners’ attorney, at Charlottesville, Va. on Octo¬ 
ber 29, 1941, and after his inquiry as to my recollection on 
this subject. 

7. Since it has been some time since I was employed by 
William S. Van Clief & Sons, Inc., I have carefully searched 
my memory to be sure that I have correctly stated the 
facts and I make this affidavit without the slightest reserva¬ 
tion. 

8. Since I left the employ of William S. Van Clief & Sons, 
Inc. in the year 1932,1 have lost contact with all the persons 
connected therewith and my resumption of contact with 
them was entirely accidental and due to my accepting em- 






52 


ployment in Charlottesville near where Mr. Van Clief re¬ 
sides. 

EARL SNYDER 

Sworn to before me this 4th day of November, 1941. 

E. M. NOLAND, 

(Seal) Notary Public in and for 

the District of Columbia. 

My commission expires July 14,1943. 

ORDER OF BOARD DENYING MOTION FOR RECON¬ 
SIDERATION, REHEARING AND FURTHER HEAR¬ 
INGS AND MEMORANDUM ACCOMPANYING SAME. 

505 United States Board of Tax Appeals 

Washington 

Docket No. 99616 

Ray Alan Van Clief and Margaret Good Van Clief, 

Petitioners , 
v. 

Commissioner of Internal Revenue, Respondent. 

Order 

Under date of October 6, 1941, the Board entered its 
Memorandum Findings of Fact and Opinion herein, and on 
November 4, 1941, the petitioners filed a motion for recon- 
, sideration, rehearing and further hearings. The said mo¬ 
tion was called for hearing from the Day Calendar in Wash¬ 
ington, D. C., on January 28, 1942, and oral argument was 
made thereon by counsel for the parties. The grounds for 
the motion, the contentions of the parties and the conclu- 
i sions of the Board with respect'thereto are fully set forth 
in the memorandum attached, and for the reasons stated 
therein, it is 

| ORDERED, that the said motion be and the same hereby 
is denied. 

(Signed) BOLON B. TURNER, 

1 Member. 

Dated: Washington, D. C., 

March 4,1942. 
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506 In re: Ray Alan Van Clief and Margaret Good 
Van Clief, Docket No. 99616. 

Memorandum to Accompany Order 

Under date of October 6, 1941, the Board entered its 
Memorandum Findings of Fact and Opinion herein, and on 
November 4,1941, the petitioners filed a motion for “Recon¬ 
sideration, Rehearing and Further Hearings.” As grounds 
for reconsideration and rehearing, it is claimed that the 
findings of fact and opinion are not based on the evidence, 
and further, that they are “erroneous in law.” The same 
grounds are advanced in support of the request for a new 
hearing and in addition it is claimed that new evidence has 
been found which bears “on the question of the intention 
concerning certain payments made by petitioner Ray Alan 
Van Clief to William S. Van Clief & Sons, Inc., which in¬ 
tention was improperly found by said Hon. Bolon C. Tur¬ 
ner, whose determination as to intention was based on a 
misconception, misconstruction and misinterpretation of 
the evidence, and was not based on the evidence.” Offered 
in support of the motion are affidavits of Edgar A. B. Spen¬ 
cer, counsel herein, and Ray Alan Van Clief, one of the 
petitioners, both of whom appeared as witnesses at the 
hearing herein, and Courtlandt Van Clief, brother of the 
said petitioner, and Earl Snyder, not previously offered as 
witnesses. 

The motion was called for hearing from the Day Calendar 
in Washington, D. C., on January 28, 1942, and oral argu¬ 
ment was made thereon by counsel for the parties. 

From reading the motion and the supporting docu- 

507 ments, it appears that the petitioner desires to re¬ 
argue and to direct further testimony to the question 

whether certain amounts paid by him to or on behalf of 
William S. Van Clief & Sons, Inc., as set forth in our find¬ 
ings of fact, represented the purchase price of stock and 
contributions to capital of the corporation instead of loans, 
as he now claims and contends. A review of the record, the 
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findings of fact and opinion entered herein, the motion and 
! supporting documents, and the argument of counsel on the 
said motion leads us to the conclusion that the granting of 
I the motion would serve no useful purpose but would re¬ 
sult only in the consumption of time needed for the consid- 
i eration and disposition of other cases. So far as has been 
shown, the motion for reconsideration and rehearing springs 
i from the desire to re-argue and restate matter covered at 
the hearing already had and fully and carefully considered 
! by us in reaching the conclusions set forth in our findings of 
fact and opinion. 

As an additional ground in support of the motion for 
further hearing, it is claimed that new evidence has been 
found. We have examined the affidavits and listened to and 
j reviewed the argument of counsel, and we think it clear 
that the motion is not so much a motion for the submission 
of newly discovered evidence but rather a motion for per- 
i mission to offer further cumulative testimony. Of the pro¬ 
posed witnesses, both Spencer and the petitioner, Ray Alan 
i Van Clief, have already testified and the conclusions of fact 
to which objection is made, namely, that the payments to 
or on behalf of the corporation constituted cost of stock and 
capital contributions rather than loans, were based to a 
; large extent on the testimony of Ray Alan Van Clief him¬ 
self. Neither Courtlandt Van Clief nor Earl Snyder 
508 was offered as a witness at the hearing, and there is 
no indication that any effort was made by the peti¬ 
tioner or his counsel to have them appear and testify. The 
tenor of the testimony that would be offered, according to 
the affidavits, is that some of the statements made by Ray 
Alan Van Clief at or about the time some of the advances 
were made indicate that he considered them as loans, and in 
i the case of Earl Svnder, that he and Gimler, employees of 
William S. Van Clief & Sons, Inc., so regarded the pay- 
I ments and that they were so treated on the corporate books, 
i The record already contains statements of the same tenor 
i and the contentions of the petitioner based thereon were 
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fully considered and disposed of in reaching the conclusion 
of fact now complained of. We would not have new evi¬ 
dence but only new witnesses giving testimony cumulative 
in character. Furthermore, there is nothing in the motion 
or the supporting documents to show that the new witnesses 
were not available and could not have been produced at the 
hearing already had. It is true that Earl Snyder in his affi¬ 
davit states that after leaving the employ of William S. Van 
Clief & Sons, Inc., in the year 1932 he lost all contact with 
the persons connected therewith until his employment in 
Charlottesville, Virginia, 4 ‘near where Mr. Van Clief re¬ 
sides.’’ His affidavit shows, however, that this employment 
began on July 1, 1940, and the hearing in this proceeding 
did not take place until January of 1941. 

The question whether the payments in 1929 constituted 
loans to the corporation or the cost of stock turns on the 
terms of the agreement between the parties, and the question 
whether the advances made after that date by Ray Alan 
Van Clief, who was the sole stockholder of the cor- 
509 poration at that time, turns on his intent. With re¬ 
spect to the payments made in 1929 and at a date 
much closer to the transaction than the date of the hear¬ 
ing, the petitioner, presumably after having carefully 
“searched his memory,” attached a rider to his return for 
the taxable year here in question stating that the payments 
in question represented cost of stock and deduction therefor 
was claimed as a loss. Counsel for the petitioner now seeks 
to argue apparently as a matter of law as well as fact that 
since the 1929 payments were not physically made to the 
parties from whom the stock was acquired it may not be 
said that the payments constituted cost of stock. If a party 
to a contract for the sale of stock desires and agrees that 
the consideration therefor be paid to or that certain 
things be done for some third party, the contract is none¬ 
theless a sale because the consideration or money paid is 
received by such third person rather than by the party dis¬ 
posing of the stock. If the brothers and sister of Ray Alan 
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Van Clief desired as a part of the consideration for their 
stock that the corporation be relieved of the debts for which 
they stood as guarantors and that petitioner Ray Alan Van 
Clief forgive or credit the corporation with the advances 
i previously made by him, and consideration for the stock is 
paid in that manner, we know r of no rule of law which might 
be invoked to make out of such consideration a debt between 
i the corporation and Ray Alan Van Clief. 

In reaching the conclusion that other advances made by 
Ray Alan Van Clief to or on behalf of the corporation con- 
i stituted capital contributions and not loans, all of his testi¬ 
mony was carefully considered and weighed. There may 
have been some comment or reference to such payments us¬ 
ing the term “loan” and we have no doubt that Ray 
510 Alan Van Clief hoped that the money might be re¬ 
paid. We do doubt, however, that much, if any, 
thought was given by him as to the legal character of the 
! money paid, and even at the time of the hearing petitioner’s 
counsel was very reluctant to amend the pleadings so as to 
i make petitioner’s claim definite as to the character of the 
advances made by him to the corporation. Ray Alan Van 
i Clief at various places in his testimony and in his own 
i words explained his reasons and purposes for paying the 
i various sums of money to or for the benefit of the corpora¬ 
tion and these statements indicate that the payments w T ere 
not regarded by him in the same manner as a creditor re¬ 
gards sums due by a debtor. He desired to preserve the 
corporation, not to liquidate it; he desired to improve its 
i financial condition so that it might become good again, 
i Such ends are not accomplished merely by exchanging one 
i creditor for another. These statements by Van Clief are 
i much more revealing as to the character of the payments 
i than categorical statements made under the questioning of 
his counsel that the payments and advances made were in- 
! tended as “loans” and would not be overcome by the fur- 
i ther cumulative testimony of third parties who may have 
remembered or recalled some use of the word “loan” by 
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Van Clief or an expression of a hope of repayment. In the 
light of evidence already in the record, we find nothing in 
the proposed testimony as outlined by the motion and sup¬ 
porting documents to justify reconsideration, rehearing or 
further hearing. 

• ••••••••# 

512 MOTION BY PETITIONERS ADDRESSED TO 

THE FULL BOARD 

Filed Apr 21 1942 

Now come petitioners by their counsel and respectfully 
move the full Board 

(1) to reconsider the findings of fact and opinion of the 
Member entered October 6, 1941, and reverse the finding 
in connection with the character of advances totaling $97,- 
496.83 made by petitioner, Ray Alan Van Clief, to William 
S. Van Clief & Sons, Inc., from 1929 through 1937; 

(2) to reverse the Member’s findings, opinion, and de¬ 
cision affirming the Commissioner’s action in disallowing a 
deduction for the loss suffered in and claimed for the year 
1937 by Ray Alan Van Clief with respect to his investment 
in William S. Van Clief & Sons, Inc.; 

(3) to grant oral argument on this motion; and 

513 (4) to vacate and set aside the decision entered 
herein on April 15, 1942, pending action on this mo¬ 
tion. 

As grounds for this motion petitioners show: 

1. The Member has found that advances totaling $97,- 
496.83 made from 1929 through 1937 by Ray Alan Van Clief 
to William S'. Van Clief & Sons, Inc., constitute contribu¬ 
tions to capital and not loans. Reversal of this finding 
would result in the allowance of a deduction for the loss 
suffered in and claimed for the year 1937 by Ray Alan 
Van Clief with respect to his investment in William S. Van 
Clief & Sons, Inc. This is clear and is established by the 
statement of the Member set forth on pages 15-16 of the 
stenographer’s minutes of the January 28, 1942, hearing 
on motion, which statement is as follows: 
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“THE MEMBER: If the $97,000 was a loan, the stock 
was worthless. There isn’t any question about that, and 
j I so state. I don’t have to consider whether the earlier 
amounts were loans or debts. If the $97,000 were a loan and 
i debts of the corporation and not advances, why, all of that 
i stock was worthless in this taxable year, so there isn’t any 
question about that.” 

2. Both the original opinion and the Member’s memoran¬ 
dum to accompany the order of March 4, 1942, rest the 
finding that said advances of $97,496.83 did not constitute 
indebtedness solely on the theory that a desire “to pre¬ 
serve” a corporation precludes acceptance of direct evi¬ 
dence that the sums advanced were loans. 

3. The Member in his memorandum findings of fact and 
i opinion entered October 6, 1941, found and held that the 

$97,496.83 advanced by Ray Alan Van Clief to the corpora¬ 
tion from the year 1929 through 1937 “represented amounts 
carried on the corporate books as owing to Ray Alan Van 
Clief” and that the balance sheet of the corporation re¬ 
flected such liability. 

514 4. Nevertheless, based on the theory that a loan 

i cannot be made with a desire “to preserve” a cor¬ 

poration—which theory we submit is wholly unsupported by 
the facts and untenable on reason and principle—the Mem¬ 
ber found as follows: 

(a) In memorandum to accompany order of March 4, 
1942, the Member states: 

“In reaching the conclusion that other advances made by 
Ray Alan Van Clief to or on behalf of the corporation con¬ 
stituted capital contributions and not loans, all of his testi- 
i mony was carefully considered and weighed. There may 
have been some comment or reference to such payments 
using the term ‘loan’ arid tee have no doubt that Ray Alan 
Van Clief hoped that the money might be repaid. We do 
, doubt, however, that much, if any, thought was given by 
him as to the legal character of the money paid, and even 
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at the time of the hearing petitioner’s counsel was very re¬ 
luctant to amend the pleadings so as to make petitioner’s 
claim definite as to the character of the advances made by 
him to the corporation. Ray Alan Van Clief at various 
places in his testimony and in his own words explained his 
reasons and purposes for paying the various sums of money 
to or for the benefit of the corporation and these statements 
indicate that the payments were not regarded by him in the 
same manner as a creditor regards sums due by a debtor. 
He desired to preserve the corporation , not to liquidate it; 
he desired to improve its financial condition so that it might 
become good again. Such ends are not accomplished merely 
by exchanging one creditor for another. These statements 
by Van Clief are much more revealing as to the character 
of the payments than categorical statements made under 
the questioning of his counsel that the payments and ad¬ 
vances made were intended as ‘loans’ and would not be 
overcome by the further cumulative testimony of third par¬ 
ties who may have remembered or recalled some use of the 
word ‘loan’ by Van Clief or an expression of a hope of re¬ 
payment. In the light of evidence already in the record, we 
find nothing in the proposed testimony as outlined by the 
motion and supporting documents to justify reconsidera¬ 
tion, rehearing or further hearing.” 

(b) In the original memorandum findings of fact and 
opinion entered October 6,1941, the Member states: 

“Van Clief accordingly made the advances in question 
and continued to make similar advances after the taxable 
year and up to the time of the hearing in this proceed- 
515 ing. His explanation was that he was trying to make 
the corporation ‘good again’, and in response to the 
question as to why he did not liquidate the corporation in 
1937, the answer was, ‘Because the corporation had various 
property and I preferred to help the corporation rather 
than liquidate it.’ These responses, in our opinion, reflect 
the attitude of an owner or proprietor adding to capital 
rather than that of a creditor making a loan.” 
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5. The evidence before the Board in this case clearly and 
conclusively shows that the $97,496.83 constituted loans 
from Mr. Van Clief to the corporation and was a debt of 
the corporation to him. We submit that there is not a 
scintilla of evidence to refute or cast doubt on the correct¬ 
ness of this assertion. As stated, the Member found that 
the corporation’s books and records carried this amount as 
indebtedness “owing to Ray Alan Van Clief.” The un¬ 
contradicted and unequivocal testimony of Ray Alan Van 
Clief is that said advances were loans (Transcript pages 
329-330): 

“Q. Now, you put in, by way of loans, various other 
moneys in this company, did you not? A. Yes. 

Q. What was your purpose in putting up those other 
moneys? A. To keep the thing going and try and make 
money out of it. 

Q. I mean since 1937, have you loaned the company some 
further sum of moneys? A. Yes. 

Q. What was your purpose in loaning money to the com¬ 
pany if you considered the company was bad? A. To try 
and make it good again. 

Q. Why didn’t you liquidate the company in 1937, Mr. 
Van Clief? A. Because the company had various property 
and I preferred to help the corporation rather than liquidate 
it. 

Q. The moneys that you marked off in 1937 were the cost 
of the stock and loans made in the year 1924 and 1929, is 
that true? A. Yes. 

Q. From 1929 to 1937, you had loaned the company vari¬ 
ous sums of money, had you not? A. Yes. 

Q. And that money you have not marked off? A. No, I 
don’t think I have.” 

516 6. The foregoing quotation contains not only direct 

and uncontradicted testimony that the items under 
consideration were loans, but also sets forth the entire tes¬ 
timony which is made the basis of the Member’s adverse 
finding. The specific quotations in the original opinion 
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were that Mr. Van Clief was trying to make the corporation 
“good again” and that he made the advances “Because the 
corporation had various property and I preferred to help 
the corporation rather than liquidate it.” Again in the 
memorandum to accompany the order dated March 4,1942, 
the Member states: 

“He desired to preserve the corporation, not to liquidate 
it; he desired to improve its financial condition so that it 
might become good again. Such ends are not accomplished 
merely by exchanging one creditor for another .” 

7. It is submitted that the above statements (a) involve 
a misunderstanding and misapplication of the testimony 
insofar as the $97,496.83 of advances under consideration 
are concerned and (b) show that the Member’s conclusion 
from such testimony, even if applicable, rests upon an en¬ 
tirely untenable premise or theory. 

8. The Member’s theory is unsupported by the evidence.— 
It will be noted from the testimony of Mr. Van Clief quoted 
above that the statement to the effect that the purpose in lend¬ 
ing money to the corporation was to make it “good again” 
and the statement to the effect that he “preferred to help 
the corporaion rather than liquidate it” were with respect 
to advances made after 1937, i.e., the year in which peti¬ 
tioner determined that his original investment in the stock 
was lost. At no place in the record does Mr. Van Clief 
make any such statements with respect to his purpose in 

making loans to the corporation from the time that 
517 he acquired a majority of the stock in 1929 through 
1937. We submit that a statement as to a motive with 
respect to advances made after the recognition of loss can¬ 
not properly be regarded as evidence to establish the motive 
for making advances from 1929 to 1937, during which time 
it is entirely clear Mr. Van Clief thought the corporation 
would again prove to be a profitable enterprise. 

9. The Member’s theory is unsound and untenable on rea¬ 
son and principle.—(a) Even assuming that the above tes¬ 
timony as to the motive for the advances made subsequent 
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i 5. The evidence before the Board in this case clearly and 
conclusively shows that the $97,496.83 constituted loans 
from Mr. Van Clief to the corporation and was a debt of 
the corporation to him. We submit that there is not a 
i scintilla of evidence to refute or cast doubt on the correct¬ 
ness of this assertion. As stated, the Member found that 
! the corporation’s books and records carried this amount as 
i indebtedness 4 ‘owing to Ray Alan Van Clief.” The un- 
i contradicted and unequivocal testimony of Ray Alan Van 
Clief is that said advances were loans (Transcript pages 
329-330): 

“Q. Now, you put in, by way of loans, various other 
moneys in this company, did you not? A. Yes. 

Q. What was your purpose in putting up those other 
; moneys? A. To keep the thing going and try and make 
money out of it. 

Q. I mean since 1937, have you loaned the company some 
further sum of moneys? A. Yes. 

Q. What was your purpose in loaning money to the com¬ 
pany if you considered the company -was bad? A. To try 
and make it good again. 

Q. Why didn’t you liquidate the company in 1937, Mr. 
i Van Clief? A. Because the company had various property 
! and I preferred to help the corporation rather than liquidate 
it. 

Q. The moneys that you marked off in 1937 were the cost 
of the stock and loans made in the year 1924 and 1929, is 
that true? A. Yes. 

Q. From 1929 to 1937 , you had loaned the company vari¬ 
ous sums of money, had you not? A. Yes. 
i Q. And that money you have not marked off? A. No, I 
don’t think I have.” 

516 6. The foregoing quotation contains not only direct 

i and uncontradicted testimony that the items under 

consideration were loans, but also sets forth the entire tes¬ 
timony which is made the basis of the Member’s adverse 
finding. The specific quotations in the original opinion 
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were that Mr. Van Clief was trying to make the corporation 
“good again” and that he made the advances “Because the 
corporation had various property and I preferred to help 
the corporation rather than liquidate it.” Again in the 
memorandum to accompany the order dated March 4, 1942, 
the Member states: 

“He desired to preserve the corporation, not to liquidate 
it; he desired to improve its financial condition so that it 
might become good again. Such ends are not accomplished 
merely by exchanging one creditor for another.” 

7. It is submitted that the above statements (a) involve 
a misunderstanding and misapplication of the testimony 
insofar as the $97,496.83 of advances under consideration 
are concerned and (b) show that the Member’s conclusion 
from such testimony, even if applicable, rests upon an en¬ 
tirely untenable premise or theory. 

8. The Member’s theory is unsupported by the evidence.— 
It will be noted from the testimony of Mr. Van Clief quoted 
above that the statement to the effect that the purpose in lend¬ 
ing money to the corporation was to make it “good again” 
and the statement to the effect that he “preferred to help 
the corporaion rather than liquidate it” 'were 'with respect 
to advances made after 1937, i.e., the year in which peti¬ 
tioner determined that his original investment in the stock 
was lost. At no place in the record does Mr. Van Clief 
make any such statements with respect to his purpose in 

making loans to the corporation from the time that 
517 he acquired a majority of the stock in 1929 through 
1937. AVe submit that a statement as to a motive with 
respect to advances made after the recognition of loss can¬ 
not properly be regarded as evidence to establish the motive 
for making advances from 1929 to 1937, during which time 
it is entirely clear Mr. Van Clief thought the corporation 
would again prove to be a profitable enterprise. 

9. The Member’s theory is unsound and untenable on rea¬ 
son and principle.—(a) Even assuming that the above tes¬ 
timony as to the motive for the advances made subsequent 
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to 1937 had, in fact, related to the loans made from 1929 
through 1937, it is, nevertheless, entirely clear that such 
testimony would afford no support for the adverse holding 
in this case. 

(b) The Member holds that the $97,496.83 did not con¬ 
stitute loans on the basis of statements that the motive of 

i certain other advances was to “preserve the corporation” 
or to “make it good.” The basic premise or theory of this 
holding is that such a motive precludes a finding that the 
i money was loaned, i.e., that a loan cannot be made when 
such a motive is present. Unless this premise or theory is 
sound there is no support whatever in the record for the 
Member’s finding. 

(c) We submit that such a premise is utterly unsound 
i and erroneous both in fact and in law. There is certainly 
i no basis for a legal conclusion that a loan cannot be made 
: to preserve a corporation and facts of common knowledge 

completely negative such a conclusion, 
i 10. The Board will certainly take judicial notice of the 
fact that the Reconstruction Finance Corporation 
, 518 has made loans of billions of dollars to preserve and 

make good railroad corporations, banks, and many 
other kinds of distressed corporate enterprises. It is fur¬ 
ther a matter of general knowledge that it is a common 
practice for persons interested in the preservation of a 
i corporate enterprise to make loans in attempting to pre¬ 
serve it or to give it a chance to make good. 

11. It is of course true that a stockholder may make a 
contribution to capital to help out a corporation in diffi¬ 
culty. It is also true, however, that stockholders can and 
i very often do make loans to corporations for precisely the 
same purpose. There is no rule of law or practice requir¬ 
ing that a stockholder must make contributions if his mo¬ 
tive is to help a corporation in which he has large invest- 
! ments. In many cases the reasonable, practical, and desir¬ 
able thing to do is for the stockholder who is willing to risk 
i additional money in a corporation to do so on the basis 
that he will to that extent be a creditor. In this case the 
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finding of the Board that these items are shown by the 
corporation’s books and records as liabilities and the un¬ 
contradicted and unimpeached testimony that these ad¬ 
vances were loans cannot be overcome bv a clearlvuntenable 

• w 

theory that a motive to help the corporation requires that, 
regardless of the evidence, they be classified as not loans. 
Such a theory or premise is wholly fallacious and unsound. 

12. Special attention is invited to that part of the dis¬ 
cussion of the Member, quoted above, to the effect that 
“even at the time of the hearing petitioner’s counsel was 

very reluctant to amend the pleadings so as to make 
519 petitioner’s claim definite as to the character of the 
advances made to the corporation.” 

This statement, we submit, further evidences the mis¬ 
understanding existing in the Member’s mind and the com¬ 
plete want of basis for his finding with respect to the 
$97,496.83. The alleged reluctance of petitioner’s counsel 
to amend the pleadings referred to by the Member was as 
to the character of the advances made in connection with the 
acquisition of stock in 1929 and not at all with respect to 
the character of the $97,496.83 of advances made from 1929 
through 1937 here under discussion. As shown by the 
above-quoted testimony of petitioner Ray Alan Van Clief, 
and clearly otherwise demonstrated, petitioner did not 
claim any loss in the year 1937, i.e., the year at issue be¬ 
fore the Board, with respect to the $97,496.83 loans made 
subsequent to the 1929 stock acquisition. Obviously the 
Member is confusing the advances made during 1929—as 
to which the pleadings were later amended—with the 
$97,496.S3 with respect to which (a) there has never been 
any occasion to amend pleadings and (b) there has never 
been any basis for a suggestion of a change or uncertainty 
of position on the part of petitioner. 

13. Furthermore, the matter of the legal status of ad¬ 
vances made at the time of, or in connection with, and/or 
pursuant to the agreement whereby petitioner acquired the 
stock obviously involves very different considerations from 
those obtaining in respect of the question of the status of 
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advances made by him between 1929 and 1937. Concededly 
1 it was a condition to the acquisition of the stock that the 
! sellers be relieved of various obligations as guarantors or 
endorsers of obligations of the corporation. 

520 Whether advances actually made in 1929 for account 
of the corporation—which advances did have the ef¬ 
fect of relieving the persons from whom Mr. Van Clief pur¬ 
chased the stock from their obligations as guarantors— 

i should be regarded as payment for the stock or as a loan to 
the corporation obviously presents a legal question of some 
i difficulty as is evidenced by the Board’s discussion of the 
i question on pages 32 to 37 of the Member’s original opin¬ 
ion. Clearly the advances made from 1929 to 1937 had 
i nothing whatever to do with the stock acquisition and there 
i is nothing in the testimony or conduct of counsel which evi¬ 
dences any uncertainty as to the status of such advances as 
constituting loans creating indebtedness of the corporation 
due to Mr. Van Clief. The advances made during this 
period were the simplest kind of loan transactions with 
respect to which there is no legal question involved to cast 
doubt upon the uncontradicted evidence as to their char¬ 
acter and with respect to which the Member finds: “* * # 
we have no doubt that Ray Alan Van Clief hoped that the 
money might be repaid.” 

14. For the purpose of this motion petitioners are willing 
to accept the finding of the Board to the effect that the 
advances made in 1929, i.e., at the time of or in connection 
with and/or pursuant to the contract for acquisition of the 
stock, should be classified as cost of stock rather than in¬ 
debtedness. Such a finding and the action of petitioners’ 
counsel in allegedly being reluctant to amend the pleadings 
with respect thereto, we submit, does not even remotely re¬ 
late to the $97,496.83 loans made to the corporation from 
1929 to 1937 and in no event can such alleged reluctance 
properly be relied upon as evidence to support a conclusion 
that the $97,496.83 was not indebtedness. 

521 15. The Board has found that the $97,496.83, being 
the total advances made by Mr. Van Clief to the cor- 
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poration from 1929 to 1937, is shown as indebtedness of 
the corporation. The uncontradicted testimony is that 
Mr. Van Clief made such advances as loans. The reasons 
given for rejecting this uncontradicted testimony are mani¬ 
festly untenable. None of the considerations set forth as 
supporting the Board’s finding as to the status of amounts 
advanced in connection with the acquisition of the stock 
has any application to the $97,496.83 here under consid¬ 
eration. 

16. It is respectfully submitted that the record in this case 
requires the finding that the aforementioned $97,496.83 con¬ 
stituted loans by Ray Alan Van Clief to the corporation 
from 1929 through 1937. On this basis, the record ac¬ 
cordingly requires—as recognized by the Member in his 
statement set forth in paragraph 1 above—reversal of the 
Member’s holding affirming the Commissioner’s action in 
disallowing a deduction for the loss suffered in and claimed 
for the year 1937 by Ray Alan Van Clief with respect to 
his investment in William S. Van Clief & Sons., Inc. 

(Sgd) DAVID R. SHELTON 
(Sgd) S. MILTON SIMPSON 
Counsel for Petitioners. 

Of Counsel: 

ROOT, CLARK, BUCKNER 
& BALLANT1NE 

• ••••«•••• 

523 Endorsed: United States Board of Tax Appeals 
Filed Jun 15 1942 

PETITION FOR REVIEW BY THE UNITED STATES 
COURT OF APPEALS FOR THE DISTRICT OF CO¬ 
LUMBIA. 

To the Honorable Judges of the 
United States Court of Appeals 
for the District of Columbia: 

Now’ come Ray Alan Van Clief and Margaret Good Van 
Clief by their attorneys, David R. Shelton and S. Milton 
Simpson, and respectfully show: 
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I. 

Ray Alan Van Clief and Margaret Good Van Clief, 
your petitioners, petition this Honorable Court to review 
the decision of the United States Board of Tax Appeals 
entered on April 15, 1942, which decision determined, inter 
alia, a deficiency in Federal income tax to be due from your 
petitioners in the amount of $151,943.24 for the calendar 
vear 1937. 

Your petitioners, at the time of filing this petition, are 
citizens of the United States and reside at Esmont, 
524 Virginia. 

The respondent is the duly appointed, qualified, 
and acting Commissioner of Internal Revenue, appointed 
and holding office by virtue of the laws of the United States. 

On June 10, 1942, counsel for your petitioners and coun¬ 
sel for the Commissioner of Internal Revenue entered into 
a stipulation in writing under and pursuant to the provi¬ 
sions of section 1002 of the Revenue Act of 1926, as 
amended by section 519 of the Revenue Act of 1934 (section 
1141 of the Internal Revenue Code), wherein they desig¬ 
nated the United States Court of Appeals for the District 
of Columbia as the Court to review the aforesaid decision 
of the United States Board of Tax Appeals. 

Jurisdiction in this Court to review the aforementioned 
decision of the United States Board of Tax Appeals is 
founded on sections 1001-3 of the Revenue Act of 1926, as 
amended by section 603 of the Revenue Act of 1928, sec¬ 
tion 1101 of the Revenue Act of 1932, and section 519 of the 
Revenue Act of 1934 (sections 1141 and 1142 of the Internal 
Revenue Code). 

n. 

The nature of the controversy is as follows: 

The petitioner, Ray Alan Van Clief, the husband of the 
petitioner, Margaret Good Van Clief, suffered a loss dur¬ 
ing the year 1937 in connection with his investment in Wil¬ 
liam S. Van Clief & Sons, Inc. Accordingly, a deduction 
was claimed on their joint Federal income tax return for 
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the year 1937 in the amount of $256,929.03 as the cost of 
the stock which Ray Alan Van Clief owned in William S. 
Van Clief & Sons, Inc., based upon the fact that his invest¬ 
ment in said corporation became worthless in that 

525 year. The uncontradicted evidence, corroborated by 
unmistakable identifiable events, clearly shows the 

loss of his investment in William S. Van Clief & Sons, Inc., 
in the year 1937. 

Subsequent to the making of the investment in question 
the petitioner Ray Alan Van Clief made loans to the cor¬ 
poration, William S. Van Clief & Sons, Inc., during the 
years 1930 through 1937 in the total amount of $97,496.83. 
By disregarding the proof and treating the $97,496.83 of 
loans as contributions to capital the Board Member reached 
the conclusion that in 1937 the stock of William S. Van 
Clief & Sons, Inc., still had a book value of $13.54 per share 
and disallowed the entire loss claimed in petitioners’ Fed¬ 
eral income tax return for that year. Mr. Van Clief ex¬ 
plicitly testified that said $97,496.83 constituted loans to the 
corporation and the Board Member expressly held and 
found that such $97,496.83 “represented amounts carried 
on the corporate books as owing to Ray Alan Van Clief” 
and that the balance sheet of the corporation reflected that 
liability to him. The evidence establishing the $97,496.S3 
as loans from Ray Alan Van Clief to William S. Van Clief 
& Sons, Inc., is entirely clear from the record before the 
Board. Nevertheless, on the theory that in making the 
loans totaling $97,496.83 Mr. Van Clief “desired to pre¬ 
serve the corporation” and “to improve its financial con¬ 
dition so that it might become good again” the Member 
held that said $97,496.83 should be regarded as contribu¬ 
tions to capital regardless of the undisputed evidence show¬ 
ing that amount to constitute loans. 

The Board Member’s finding that the $97,496.83 consti¬ 
tuted contributions to capital rather than loans not only is 
unsupported by substantial evidence, but there is not 

526 a scintilla of evidence to support that conclusion. In 
memorandum opinion entered March 4,1942, denying 



68 

petitioners’ motion for reconsideration the Board Mem¬ 
ber stated: 

i “In reaching the conclusion that other advances made 
i by Ray Alan Van Clief to or on behalf of the corporation 
constituted capital contributions and not loans, all of his 
testimony was carefully considered and weighed. There 
may have been some comment or reference to such pay¬ 
ments using the term ‘loan’ and we have no doubt that Ray 
Alan Van Clief hoped that the money might be repaid. We 
do doubt, however, that much, if any, thought was given by 
i him as to the legal character of the money paid, and even 
at the time of the hearing petitioner’s counsel was very re¬ 
luctant to amend the pleadings so as to make petitioner’s 
claim definite as to the character of the advances made by 
him to the corporation. Ray Alan Van Clief at various 
i places in his testimony and in his own words explained his 
reasons and purposes for paying the various sums of money 
to or for the benefit of the corporation and these state- 
i ments indicate that the payments were not regarded by him 
in the same manner as a creditor regards sums due by a 
1 debtor. He desired to preserve the corporation, not to 
liquidate it; he desired to improve its financial condition so 
that it might become good again. Such ends are not accom¬ 
plished merely by exchanging one creditor for another. 
i These statements by Van Clief are much more revealing 
i as to the character of the payments than categorical state¬ 
ments made under the questioning of his counsel that the 
payments and advances made were intended as ‘loans’ and 
i would not be overcome by the further cumulative testimony 
i of third parties who may have remembered or recalled 
i some use of the word ‘loan’ by Van Clief or an expression 
i of a hope of repayment. In the light of evidence already 
! in the record, we find nothing in the proposed testimony 
i as outlined by the motion and supporting documents to jus¬ 
tify reconsideration, rehearing or further hearing.” 

Concededly—and it is entirely clear—a reversal of the 
i Member’s finding that the loans totaling $97,496.83 consti- 
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tuted contributions to capital rather than loans would re¬ 
sult in the allowance of a deduction for the loss suffered 
by Ray Alan Van Clief in the year 1937. The Member at 
the oral hearing on motion for reconsideration expressly 
so stated as follows: 

527 “The Member: If the $97,000 was a loan, the 
stock was worthless. There isn’t any question about 
that, and I so state. I don’t have to consider whether the 
earlier amounts were loans or debts. If the $97,000 were a 
loan and debts of the corporation and not advances, why, 
all of that stock was worthless in this taxable year, so there 
isn’t any question about that.” 

In complete disregard of the evidence afforded by un¬ 
equivocal testimony and books and records, the Member 
held that the $97,496.83 did not constitute loans (a) on the 
mistaken assumption that Mr. Van Clief had testified that 
the motive for making said loans was the hope of ‘preserv¬ 
ing the corporation or making it good again’ and (b) on the 
erroneous theory that such a motive (if present) precludes 
a finding that the money was loaned. Unless this theory is 
sound as a matter of law, there is no support whatever in 
the record for the Member’s finding. 

It is the petitioners’ position, in the first place, that the 
Member’s theory is not supported by the evidence and, in 
the second place, that such a theory is utterly unsound and 
erroneous both in fact and in law. They maintain that 
there is no basis for a legal conclusion that a loan cannot 
be made to preserve a corporation and contend that facts 
of common knowledge completely negative and show the 
unsoundness of the Member’s premise. In support of their 
position they give as an illustration the fact that the Re¬ 
construction Finance Corporation has made loans of bil¬ 
lions of dollars to preserve and make good railroad cor¬ 
porations, banks, and many other kinds of distressed cor¬ 
porate enterprises. And in no instance are such loans in 
fact or in legal theory to be regarded as contributions to 
capital. And further, as a matter of general knowledge, 
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it is a well-known common practice for persons in- 
52$ terested in the preservation of a corporate enterprise 
to make loans in attempting to preserve it or give it 
a chance to make good. 

It is the position of the petitioners that they have proved 
beyond a shadow of a doubt, first, that the investment in 
'William S. Van Clief & Sons, Inc., made prior to the mak¬ 
ing of the $97,496.83 of loans, became worthless in the cal- 
i endar year 1937, and, second, that the $97,496.83 consti- 
! tuted loans to the corporation and not contributions to cap¬ 
ital. Accordingly, they maintain that there is no evidence 
to support the holding of the Board denying the loss suf- 
! fered in 1937 and that such holding is grounded on an 
utterly fallacious theory adopted as a rule of law which 
has never before been pronounced by any board or court. 

HI. 

The petitioners being aggrieved by the conclusions of 
i law and of fact contained in the decision of the Board of 
Tax Appeals and by its order of redetermination, desire to 
obtain a review thereof by the United States Court of Ap¬ 
peals for the District of Columbia. 

The petitioners maintain that the Board committed er¬ 
rors as follows: 

1. The Board erred in finding, holding, and deciding that 
the petitioner, Ray Alan Van Clief, is not entitled to a de¬ 
duction for the loss suffered by him in 1937 in con- 

529 nection with his investment in William S. Van Clief 
& Sons, Inc. 

2. The Board erred in failing to determine that peti¬ 
tioner, Ray Alan Van Clief, is entitled to a deduction for 
the loss suffered by him in 1937 in connection with his in¬ 
vestment in William S. Van Clief & Sons, Inc. 

3. The Board erred in reaching its conclusion denying 
the aforesaid deduction, which conclusion was based neither 

1 on substantial evidence nor on any evidence whatsoever. 

4. The Board erred in reaching its conclusion denying 
the aforesaid deduction, which conclusion was based on an 
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utterly unsound premise or theory erroneously adopted as 
a rule of law in this case. 

5. The Board erred in finding, holding, and deciding that 
petitioners are liable for the deficiency of $151,943.24 in 
Federal income tax determined for the year 1937. 

6. The Board erred in failing to determine that petition¬ 
ers are liable for no deficiency in Federal income tax for 
the calendar year 1937. 

Wherefore, the petitioners pray that the decision of the 
Board of Tax Appeals be reviewed by the United States 
Court of Appeals for the District of Columbia, that a tran¬ 
script of the record be prepared in accordance with law 
and with the Rules of said Court and transmitted 
530 to the Clerk of said Court for filing, and that appro¬ 
priate action be taken to the end that the errors com¬ 
plained of may be reviewed and corrected by said Court. 

(Sgd) DAVID R. SHELTON, 
Munsey Building, 

Washington, D. C. 

(Sgd) S. MILTON SIMPSON, 

D. R. S. 

American Security Building, 
Washington, D. C. 

Attorneys for Petitioners. 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

Opening Statement of Petitioner’s Counsel. 

26 The third issue involves the question of a deduc¬ 
tion in connection with a firm known as William S. 
Van Clief & Sons, Inc. 

#••****#•• 

29 As to the third item, that involves a deduction of 
losses in connection with a firm known as William S. 

Van Clief & Sons, Inc., a one time large and prosperous 
lumber company in the City of New York. In 1937, Peti¬ 
tioners deducted $256,929.03 which they stated represented 
the cost of stock and the amount of loans to that firm. This 
item the Bureau disallowed. Part of this might properly 
be classed as debt, that is, a bad debt. That would be $135,- 
677.87 and part of it might be ■well allocated to the cost of 
stock of William S. Van Clief & Sons, Inc. That would be 
$121,725. 

Petitioner intends to show that whatever might be con¬ 
sidered and should be considered as a bad debt became 
worthless in 1937. As to the amount that was ascertained, 
to allocated to stock Petitioners are prepared to show that 
it was accertained that that stock became worthless in the 
year 1937 and that both w’ere proper deductions in the year 
taken. 

It might be held by the Board that it is immaterial what 
they are called because in this particular case, there is an 
actual worthlessness and an ascertainment of worthless¬ 
ness in the same year and how we characterize these things 
may turn out to be unimportant. We draw your at- 

30 tention now to the way we believe that they should 
be classified and as we have consistently contended 

that they should be classified right through the whole pro¬ 
ceedings of the 30-day letter, 90-dav letter, and protest and 
so forth. 

#***•••*** 
Opening Statement of Respondent’s Counsel. 

31 With respect to the other and the main issue, it is 
not my understanding that the petition raises any 



question of bad debt. It does suggest that possibly some 
of these advances to the corporation represent debts but I 
am not aware that we have any question before us on the 
pleadings of bad debt. I think the sole question is 

32 whether or not the Petitioner is entitled to this de¬ 
duction by reason of the stock having become worth¬ 
less in the year 1937. 

The Respondent, to put it briefly, does not think the stock 
became worthless in 1937 because the corporation has been 
operating along about on the same basis in prior years and 
through 1937, and in fact, did a little better business in 1937 
than it did in previous years and realized a small profit of, 
I think, $3,000 in that year, and in that year, the Petitioner 
continued to make advances to the corporation. 

Also, you will find from the evidence, that even up to the, 
end of 1937, the corporation still had substantial assets on 
hand including real estate of a substantial value and so far 
as we are informed, the corporation continued to do busi¬ 
ness and even after 1937 they may still be doing busi¬ 
ness so far as we know, and we think there is no identifiable 
event from which the loss from the stock could be fixed 
in 1937. 

The Member: You think that it is essential to bring out 
some particular moment of time when the stock became 
worthless ? 

Mr. Sherriff: Well, I realize that sometimes it is a diffi¬ 
cult thing, but I do recall that the Supreme Court said in 
the White Dental case that there must be some iden- 

33 tifiable event singling out this year from other years 
by which the loss can be fixed. I should also have 

said, your Honor, that even if you find the stock became 
worthless in 1937, which, of course, we deny, there is still a 
serious question as to what the cost basis of the stock is. 
The Petitioners have claimed something over $256,000. I 
state this is round figures. We contend that is not the cost 
basis or the proper basis of the stock and it is nowhere near 
that figure. 
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Maybell L. Burdick—Direct examination 

41 Q. Did you keep the records of Mr. Van Clief’s 
business transactions and Mrs. Van Clief’s business 

transactions in 1932? A. No, not all of 1932. I went into 
his employ in December of 1932. 

42 Q. Beginning in 1932, did you start to keep such 
records ? A. Beginning at once, yes. 

Q. Have you kept them consistently right on through to 
this day? A. I have. 

43 Q. What books did you keep? A. Well, a cash 
book for income, and I set up, not a double entry 

bookkeeping system, but I kept an active record of all 
income and all expenses. 

Q. And of purchases? A. All purchases. 

Q. And of sales? A. All sales. 

Q. And of the securities sold? A. Well, that is in the 
securities ledger which we had started at once. 

• ••••••••# 

Colloquies as to amendments to petition. 

133 The Member: Now, what I would like to know is, 
w’hat theory are you proceeding under with respect 

to this deduction? 

Are you proceeding under the theory which the return 
and deficiency notice set up as a stock loss proposition; or, 
are you proceeding in part on that and in part on the theory 
that it did represent debts rather than cost of stock; or, are 
you proceeding in the alternative? And if so, whatever it 
is, will you please set me right on this at this point so that 
I may better understand your proof as you go along be¬ 
cause I am still at sea on it. 

Mr. Spencer: In the original return all the facts are set 
forth in great detail in a rider. It may be said that the 
rider is not as clear as it might be, but the facts are 

134 all there exactly as we intend to prove them. 

When the original deficiency came down, a protest 
was filed which makes the situation very clear again. 
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And I think the appeal, when you have the background 
of the facts which your Honor has not had a chance to have 
as yet, is also very clear. 

We take this position: In connection with this company, 
the taxpayer in the year 1937 had a loss of $256,000. Part 
of that might properly be considered to be stock, $121,000; 
part of it might be properly considered as bad debts, $135,- 
000, leaving off the odd cents, totaling up to the amount 
claimed, $256,000, with odd cents. 

We have not ever felt, under the circumstances, that it 
was really necessary to make an election as to which they 
would be, because there was a worthlessness in 1937, and 
an ascertainment of worthlessness in 1937, as far as both 
items are concerned, and there the facts are. 

If I were forced to make an election of my position, I 
would be forced to the position that $135,000. were bad 
debts, and $121,000. was the cost of the stock. That would 
be the election we would take. We have felt right from the 
beginning that under the circumstances that all we were 
obligated to do was to put on the return the facts warrant¬ 
ing the deduction, charge-off, or whatever you care to call 
it. We never have felt that we were obligated on a 
135 complicated transaction such as this, to make some 
arbitrary segregation under these facts. If we were 
forced to, we would make the election that I told you we 
would make. 

The Member: Of course, I don’t think it is necessary for 
a taxpayer to deny himself an alternative claim. 

Now, there is this to be said, that the Courts and the 
Board have at various times held that the claimed bad debt 
and the claimed loss are mutually exclusive, because they 
are set up separately under the statute and they are differ¬ 
ent in character. A loss is deductible in the year in which 
sustained, and where the loss is predicated upon a stock or 
a property becoming worthless, that is, in the year in which 
the worthlessness occurred. 

Now, in the case of a bad debt, there must be ascertain¬ 
ment of worthlessness and a charge-off. 
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Now, it is not so essential to go through those formalities 
with respect to worthless stock if it appears that later the 
stock was worthless in that year or became worthless in 
that year. One thing that is to be noted in that connection, 
and to show one of the reasons for a distinction, is that with 
respect to a bad debt, you can claim a deduction for partial 
worthlessness of a bad debt,—you cannot claim a deduction 
for fluctuation in value of an asset or a property, so that if 
vou get vour deduction in whole or not at all with 
136 respect to worthlessness of stock or property, that is 
not necessarily true of the debt. 

Now, so that be true, it is advisable, certainly, if not es¬ 
sential, that a petitioner, in order to make the case clear and 
to better enable us to decide it, to be sure that he has his 
pleas in such a way that they will protect him, if it is one or 
the other. 

**•*••*#•* 

138 The Member: I give you this, so that you can bear 
these quesions and such problems as you go along in 
the presentation of vour case, and help me out as well 

139 as yourself, and leaving nothing open as to what your 
claims are with respect to these various matters, and 

protecting your client and also narrowing the issues as 
much as possible for the benefit of the government counsel 
and myself. 

Mr. Spencer: Well, we feel, vour Honor, in this case, that 
there was a loss and I am using the word “loss” not in an 
income tax sense at all, but in the very broadest sense, of 
$256,000. in the year 1937. 

The transaction was a litle bit complicated, somewhat 
involved. We feel that the loss, in various parts, complies 
with various requirements, both as to bad debts and as to 
stock, as a worthless stock. 

140 One of those things we have felt right from the 
beginning was that we were not obligated to gamble 

on anything, that if we fully set forth the facts in the re¬ 
turn, in the protests and proved the facts, if we are able to 
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prove the facts as we believe they exist and as we believe 
they can be proven, then vre believe it is unimportant what 
you call it. 

If we do fail in any of our proof, then we maintain that 
if we have failed in our proof as to the entire amount we 
have proved part of the loss and I think it would be unwise 
for us, unless we are forced to, to take an election at this 
time. I don’t think we are obligated to do that. 

The point is, that if we have three or four categories and 
we don’t at this time have to take an election. 

The Member: You want to make certain that the allega¬ 
tion of the petition is sufficiently broad to save you on it and 
that is your job and it is not mine, and I am just calling your 
attention to it. 

Mr. Spencer: I am glad you did. 

Mr. Sherriff: As I understand the petition, this para¬ 
graph 5-E, seems to set up a basis of stock of $121,725 
which, of course, is not the full amount that is claimed as 
a loss on the return and I don’t read the petition so as to in¬ 
terpret it that the balance of that amount is claimed as a 
bad debt. Maybe I can’t read. 

141 The Member: A little bit puzzling to me, too, is 
just what the allegation is with respect to those fig¬ 
ures. I thought, possibly, after adjournment, I will take 
time out to study it and see if I could get it straight in my 
mind as to what these allegations set up, provided it wasn’t 
made clear to me here. 

Mr. Spencer: When Your Honor hears the proof I think 
the whole thing will seem clear to you. 

The Member: All right. 

• ••••••••* 

174 In connection with our discussion of the issues 
raised by the petition, Paragraph (F), page 8 of the 
petition, in the last sentence of that paragraph which is at 
the top of page 9, there is this allegation: “Only $121,725. 
referred to under 5 (e)E can be properly held to be capital 
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i contributions, the remainder must be considered as ad- 
! vances made to tbe corporation and not a part of the cost 
of the stock.” 

I take that as an allegation of the nature of those expen¬ 
ditures. I merely call that to your attention because I noted 
i it after the discussion here earlier in the day and you can 
i give such thought to that as you want to. 

Mr. Spencer: Yes, sir. 

175 The Member: Because that is the way I take it and 
understand the petition as it now stands. Of course, 
we try and limit ourselves to the pleadings. 

Mr. Spencer: In a complicated case like this that is so 
involved we always like, where we can, at the conclusion of 
the case, to make our usual motions as we do in the Supreme 
Court, that the pleadings shall be deemed to conform to the 
proof and we do intend at the conclusion of this case to 
make such a motion here. 

I don’t think that a loss of this character should be treated 
in a way where any technical situation might bar it or any 
part of it and frankly I am trying to avoid a situation where 
that might happen. 

I The Member: Well, I want to get the issues clearly defined 
and I may say with respect to a motion to conform the 
i pleadings to the proof, such a motion will, under our pro¬ 
cedure, have to be reduced to writing and you will have to 
i point out wherein matters do appear in the proof which are 
not covered by the petition as it stands. So I say that just 
in case there might be some thought—I don’t know your 
i procedure here in New York—it might be you just make 
orally and leave it stand. That is not our practice. We 
i do have motions to conform the pleadings to the proof, but 
they have to be reduced to writing and have to be specified 
as to how and where and what. 

Theodore Jane way—Cross-examination. 

• ••••••••• 

214 Q. After you again became associated with the 
business in 1931, will you state whether or not Mr. 
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Ray Alan Van Clief made any advances or loans to the cor¬ 
poration? A. After 1931? 

Q. Yes. A. Yes, I know that he has made loans since 
that time. 

Q. Has he made loans in each year since 1931? A. I 
can’t say as a definite fact as I didn’t have anything to do 
with the books of the corporation since that time. 

Q. Aren’t you generally acquainted with the atfairs of 
the corporation up to the present time? A. Any connection 
with the firm since 1931 was different than it was prior to 
1929. 

215 Q. Can you state whether Mr. Ray Alan Van Clief 
made any advances to the corporation in 1933, if you 
know? A. I don’t know. 

Q. Do you know whether he made any in 1934 ? A. Not 
positively. 

Q. Do you know whether he has made any advances to 
the corporation since 1933? A. Only from what I know of 
the requirements of the real estate and the carrying of these 
properties. I know he has had to put up money and have 
been told he has had to put up money but, as I say, I 
have not had access to the books of the corporation for some 
years. 

Q. Is it your understanding he has put up money since 
1933? A. Yes. 

Q. Do you know whether he made any such advances in 

1936 or 1937? A. I do not definitely. 

Q. Do you know whether he has made any such advances 

since 1937? A. I believe he has, but I cannot testify def- 

initelv for the reason that I have not access to the books. 

•> 

• #•###•#*# 

Stipulation of Counsel 

252 Mr. Sherriff: I will be glad to state the stipulation. 

The parties stipulate and agree that an item ap¬ 
pearing in the balance sheet of William S. Van Clief & Sons, 
Inc., as of December 31, 1937, being respondent’s Exhibit 
“C” for identification under ‘‘Liabilities,” there appears an 
item “Accounts Payable by Officers and Employees, 
$268,731.66.” 
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The parties agree that that item includes the advances 
which Ray Alan Van Clief made in the year 1929 by way of 
payment of certain endorsed notes and other accounts for 
the corporation in the total sum of $135,204.03. 

Counsel states that I made a slip of the tongue. 

In the balance sheet the item is reflected as “Accounts 
Payable to Officers and Employees/* and not payable 
253 “by” officers and employees. 

Do I understand that that stipulation is agreed to ? 

Mr. Spencer: That stipulation is agreed to. 

Martin Kortjohn—Direct examination. 

299 Q. Similarly, with regard to the balance sheets of 
i the corporation up to 1931, will you state whether or 

i not, in your opinion, as a certified public accountant, the bal¬ 
ance sheets correctly set forth the capital account of the 
corporation? A. They do. 

Q. In your previous testimony, Mr. Kortjohn, you, with 
Mr. Sherriff, dictated the stipulation as to the manner in 
which the item of $135,000 plus was entered on the books of 
account of the corporation ? A. That is correct. 

Q. Will you please take the books of account of the 
i 300 corporation and point out to us and to the Member 
where and how these various items were entered? A. 
The account starts with the first entry on February 16,1929 
| and continues until December 31, 1934, wuth a balance car- 
i ried over into 1935 in the amount of $135,677.87. 

Mr. Spencer: I think, your Honor, I will ask that these 

pages be marked in evidence. There are only three pages. 

• ••••••••• 

The Member: The three sheets will be received in 

301 evidence and marked as Petitioner’s Exhibit 71. 

#•••*••••* 

Q. Mr. Kortjohn, you testified that the total of that ac- 
i count was $135,677.87. The return of R. A. Van Clief shows 
i the figure of $135,204.03, a difference of $473.84. 

! Will you tell us what that $473.84 item is? A. I can’t do 
! any more than draw an inference but I reasoned it out at 
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various times, Mr. Van Clief advanced currency which he 
did not keep a record of personally, but which the corpora¬ 
tion credited him with. 

Q. He did not claim that $473.84 on his return? A. He 
did not. 

Q. Mr. Kortjohn, from your examination of the books 
and from your examination of the records of payments 
made by Mr. Van Clief totaling $135,000 plus, can 

302 you state whether or not the payments made by Mr. 
Van Clief in the fall of 1929 as testified to in detail 

were payment of obligations owed by William S. Van Clief 

to bankers, note holders and other creditors? A. They 

were so previously recorded on the books. 

Q. Now, from your examination of the books of William 

S. Van Clief & Sons, Inc., can you tell us what the state of 

the capital account of William S. Van Clief & Sons, Inc. 

was at the end of December, 1936? A. Well, I would have 

to refer to mv notes. 

•> 

Q. Will you please get your notes, Mr. Kortjohn, and 
refer to them? A. The capital account as at December 31, 
1936, as taken from the books unadjusted, was $82,109.76, 
capital deficiency. 

Q. And as adjusted it was what ? A. It was $53,520.78. 
Q. Now, Mr. Kortjohn— 

The Member: What capital account is this? 

The Witness: Capital account and deficit. 

The Member: Of whose account? 

The Witness: Of the corporation. 

By Mr. Spencer: 

Q. Do I understand you to say that there was a capital 
deficiency on December 31, 1936 of $53,520.78 as ad- 

303 justed and that there was a capital deficiency unad¬ 
justed of how much? A. $S2,109.76. 

The Member: What is the date of that? 

The Witness: December 31, 1936. 

• ••*•••••* 
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305 Q. Mr. Kortjohn, will you tell us what the state 
of the capital account of William S. Van Clief & 
Sons, Inc. was on December 31, 1937? A. Unad- 

306 justed as per the books, the capital deficiency was 
$80,734.58. 

Adjusted, it was $103,639.39. 
i The Member: What date was that? 

The Witness: December 31, 1937. 

Lest I might be misunderstood, the word adjustment does 
not take into consideration any adjustment of real estate 
values. 

Martin Kortjohn—Cross-examination. 

• *•••*•*** 

312 Q. Do you know whether as consideration for re¬ 
ceiving those shares he agreed with his brothers, sis¬ 
ter and his father to discharge certain notes and accounts 
of the corporation? A. He, being the taxpayer? 

Q. Yes. A. Yes, he did. 

Q. Now, was it in accordance with that agreement that 
he paid this $135,000 to discharge certain notes and other 
obligations of the corporation? A. It would appear so 
from the books of account as well as from the collateral evi¬ 
dence shown to me. 

Q. Did I understand you to say that that $135,000 odd 
i is carried as an account or a loan payable to Ray Alan 
Van Clief? A. That is correct. 

Q. Now, if that $135,000 was eliminated from the lia¬ 
bilities of the corporation in 1936, say as of the end of 1936, 
i what change would that make in the asset position of the 
corporation ? 

The Member: Read me that question. 

(The last question was repeated by the reporter.) 

The Witness: Actual or book figures ? 

313 By Mr. Sherriff: 

Q. First the book figures. A. The book figures would 
then show a net worth of $53,000. In other words, the dif- 
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ference between $82,000 being the deficiency, and $135,000 
liability, is $53,000. 

Mr. Spencer: That is approximately? 

The Witness: Approximately, using round figures. 

By Mr. Sherriff: 

Q. If that elimination was made from accounts payable 
or loans payable, what would the effect be as of the end of 
1937 ? A. Book figures. 

Q. Book figures? A. Yes, about $$55,000 net worth. 

Q. Now, will you tell us as of the end of 1936, if that ad¬ 
justment was made, what change there would be according 
to your adjusted figures ? A. $82,000 net worth. 

Q. Now, as of the end of 1937, what difference would 
there be according to your adjusted figures? A. $32,000 
net worth using, of course, round figures. 

Ray Alan Van Clief—Direct examination. 

• ••••••••# 

356 Q. Mr. Van Clief, in the fall of 1937, did you have 
anv conversation with me with reference to vour va- 
rious investments and loans to the firm of William S. Van 
Clief & Sons, Inc., on Staten Island ? A. Yes, I told you that 
I thought they were worthless. 

Q. Did you ask our firm to check that up? A. Yes. 

Q. Did you, subsequently, in 1937, toward the end of that 
year, have a further conversation with our firm ? A. Yes, 
sir. 

Q. As a result of those conversations, did you determine 
in your own mind whether or not the value of the stock of 
William S. Van Clief & Sons, Inc. and loans totalling $135,- 
000, were bad or not? A. I determined they were bad. 

Q. That is, the stock was worthless and the debts were 
bad? A. Yes, sir. 

Q. They were taken as deductions in the year following, 
that is, when you made up the 1937 return? A. Yes, they 
were. 

Q. Now, you put in, by way of loans, various other moneys 
in this company, did you not? A. Yes. 
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Q. What was your purpose in putting up those 
357 other moneys? A. To keep the thing going and try 
and make money out of it. 

Q. I mean since 1937, have you loaned the company some 
further sum of moneys? A. Yes. 

Q. What was your purpose in loaning money to the com¬ 
pany if you considered the company was bad? A. To try 
and make it good again. 

Q. Why did't you liquidate the company in 1937, Mr. Van 
i Clief ? A. Because the company had various property and 
I preferred to help the corporation rather than liquidate it. 

Q. The moneys that you marked off in 1937 were the cost 
i of the stock and loans made in the year 1924 and 1929, is 
that true? A. Yes. 

Q. From 1929 to 1$37, you had loaned the company vari¬ 
ous sums of money, had you not? A. Yes. 

Q. And that money you have not marked off? A. Xo, I 
don’t think I have. 

i Mr. Sherriff: What was that, again? 

Mr. Spencer: Since 1929. 

By Mr. Spencer: 

i 358 Q. Do you hope to be able to salvage all or part of 
that money, Mr. Van Clief? A. Xo, I don’t think 
there is a chance. 

Q. Had you previously thought there was a chance to sal- 
i vage it? A. Xo, I don’t really think that after 1937 I had 
a bit of chance. 

i 359 Q. The monies that you put in since 1937, were they 
put in with the hope of salvaging some part of the 
money you had put in from 1929 to 1937 ? A. It was a hope, 
but a very forlorn hope. 

Q. In 1924, when you and your brothers and your sister 
acquired the major part of the stock of William S. Van Clief 
& Sons, Inc., there was a written agreement entered into 
! which provided that your father would get an annuity, is 
that correct? A. Yes. 
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Q. Did you, in 1929, in the dealings with your brothers 
and sister, agree to assume payment of this annuity? A. 
Yes. 

Q. Did you make certain payments to your father, Wil¬ 
liam S. Van Clief, pursuant to that agreement ? A. Yes. 

Q. In the Fall of 1929 had you advanced approximately 
the sum of $30,434 to the corporation on a guarantee of your 
brothers and sister? A. Yes. 

Q. And in the months of November and December, 1929, 
had you made arrangements with your brothers and sister 
to take over their stock of William S. Van Clief & Sons, Inc., 
on certain terms that were then agreed on? A. Yes. 

360 Q. Pursuant to that agreement did you pay ap¬ 
proximately $83,000 to bank and other noteholders 

which held obligations of William S. Van Clief & Sons, Inc. ? 
A. Yes. 

Q. Were part of those obligations secured by the guaran¬ 
tees of your brothers and sister and yourself ? A. Yes. 

Q. Did you also agree to pay the merchandise creditors 
of William S. Van Clief & Sons, Inc. ? A. Yes. 

Q. At that time? A. Yes. 

Q. Were those payments in the approximate sum of 
$21,000? A. Yes. 

Q. As to this $135,000, money loaned to the corporation 
to pick up the note and merchandise credits, they are stated 
on the books of the corporation as loans by you to the cor¬ 
poration. Have you ever in writing, or otherwise, indicated 
that you considered those as other than loans to the corpo¬ 
ration? A. No. 

Q. And you do so consider them now? A. Of course I do. 
Mr. Spencer: That is all. 

361 The Member: Mr. Spencer. 

Mr. Spencer: Yes, sir. 

The Member: Let me ask a question there. From your 
questions at one stage and the answers given, I gained the 
impression that these matters, these items that are here in¬ 
volved, whether they be loans or cost of stock, represent 
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sums paid out between 1924 and 1929, is that right ? Is that 
the way it was? 

Mr. Spencer: Well, the stock items came in two differ¬ 
ent years. The $S9,S00 came in the year 1924, that is when 
he acquired the stock. By reason of the agreement with his 
brothers and sister, he became obligated to take over the 
father’s annuity, which he did. That was in 1929. 

The Member: Yes. 

Mr. Spencer: All the payments went from 1929 under that 
agreement. They totaled some $31,750, and that added to 
the $89,800, would constitute the cost of the stock. 

The Member: That was up to and including the year 1929. 

Mr. Spencer: The agreement started first in 1929. The 
stock originally, that is 898 shares, came in 1924. The an¬ 
nuity payments, however, were paid subsequent to 1929, al¬ 
though they related to the agreement of 1929, those pay¬ 
ments were not all made in the year 1929. 

362 The Member: Maybe I can make my question 
clearer. I gained the impression from the questions 
and answers that some of those monies paid out on behalf 
of the corporation by this petitioner between 1929 and 1937 
have not been written off. 

Mr. Spencer: That is correct. There are certain monies 
advanced by this taxpayer to the corporation from 1929 to 
1937 which have not been written off. 

The Member: And they have not been claimed either 
as loss, or worthless stock, or as worthless debt? 

Mr. Spencer: No, they are not part, either, of the $121,- 

000 or $135,000 items, no, sir. $135,000 items all originated 

in the vear 1929. 

* 

The Member: That is what I was getting at. That is the 
way I understood your question, and then another question 
and the answer by the witness caused me to have the query 
as to whether or not that was true, or whether or not the 
amount which had not been written off were all the amounts 
that had been paid since 1937. 

Mr. Spencer: All the amounts written off from 1929 on. 

The Member: On. 
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Mr. Spencer: The $135,000 items all originated in 1929. 
The cost of of the stock, $121,000, originates in 1924; and 
by the agreement of 1929, although some of those 

363 items, payments to the father, take place actually 
after 1929. 

The Member: How did it happen, Mr. Van Clief, when 
you were consulting with Mr. Spencer in studying the sit¬ 
uation with respect to William S. Van Clief, Inc., that you 
did not also charge off advances or loans on amounts paid 
in behalf of the corporation subsequent to 1929 and prior 
to 1937? In other words, how did it happen that you did 
not include everything you had advanced up to that date? 

The Witness: Your Honor, I do not want to be disre¬ 
spectful, but I just didn’t think of it. 

The Member: Well, that I suppose is a reason. 

You may proceed— 

By Mr. Spencer: 

Q. But you had some hope of recovering some of the 
money you put in since 1929, did you not? A. Yes, sir. 

Mr. Sherriff: I object to that on the ground it calls for 
a conclusion of his opinion. 

The Member: Well, I think he might state the conclu¬ 
sion he reached on those matters, on these things, as the 
whole thing rests largely on conclusions in the minds to a 
very great extent, conclusions in the minds of indi¬ 
viduals. The question is whether he is justified in 

364 charging off, in having that conclusion on the facts. 

You may proceed, Mr. Sherriff. 

Ray Alan Van Clief—Cross-examination. 

By Mr. Sherriff: 

Q. Do you remember what the par value of the stock of 
the corporation was back in 1924? A. No, I do not. I am 
sorry. 

Q. Can you state whether or not it had a par value of 
$100 a share? A. I cannot tell you the exact value. I know 
it had value. 
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Q. But you originally, in 1924, acquired 898 shares, did 
you not? A. Yes. 

Q. Did you keep any personal record or books of account 
in the years 1936 and 1937 ? A. I am not quite sure but if 
I kept them, they are available to you. 

Q. You do not remember whether or not you kept any 
personal books? A. Oh, I think I kept them. Yes, I know 
I did. 

Q. Can you tell us approximately how much money you 
have advanced to the corporation since 1937? A. I do not 
think actually, exactly the sum, but Mr. Spencer has 

365 it right there. 

Q. Can you remember approximately— 

Mr. Spencer: Just a minute. We will give you the fig¬ 
ure. 

By Mr. Sherriff: 

Q. Can you remember approximately how much you ad¬ 
vanced to the corporation since 1937? A. No, but we have 
a record of it. 

Mr. Spencer: Will Your Honor bear with us a moment? 
We will take that figure out of our files. 

In 1938, Mr. Van Clief advanced to the corporation $15,- 
001.95. We do not have the figure of advances for 1939. 
It will probably show on the books, if you will wait just a 
moment we will dig it up for you. 

The Member: I take it in some of these documents in 
evidence, or in the record, there is a list or a showing of 
the real estate holdings. As I recall it, you had them in a 
summary form at one stage, and were querying whether or 
not it would be necessary to bring in the deeds. 

Mr. Spencer: That’s right. 

In 1929— 

The Member: 1939. 

Mr. Spencer: In 1939,1 beg your pardon, Mr. Van 

366 Clief advanced the corporation $2,787.56; and. in 
1940 he advanced $2,940. 
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Mr. Sherriff: Is it understood we stipulate those ad¬ 
vances since 1937? 

Mr. Spencer: Yes. It is stipulated in 1938 Mr. Van 
Clief advanced the corporation $15,001.95; in 1939, $2,- 
787.56, and in 1940, $2,940. 

By Mr. Sherriff: 

Q. Mr. Van Clief, I show you Petitioner’s Exhibit 4, being 
the return of yourself and your wife for the calendar year 
1937. I call your attention to a rider attached to that re¬ 
turn, with reference to Schedule “G”, Item 18, and ask you' 
if you know the contents of that rider? A. Yes, I know 
the contents. 

Q. Are the facts as stated in that rider correct? A. I 
believe them to be so. 

Q. To the best of your knowledge? A. Yes. 

Q. Does it set forth fully the understanding between you 
and your brothers and sister concerning the acquisition of 
their stock in the year 1929 ? A. Let me see it again. Yes, 
I believe so. 

Q. Now, isn’t it a fact that under this agreement as out¬ 
lined in that rider at the time you acquired the stock from 
your brothers and sister you made these advances 
367 and paid these accounts and loans of the corporation 
totalling approximately $135,000? A. Yes. 

370 Q. Didn’t you consider that when you acquired the 
other stock in 1929 that you were purchasing that 
stock from your brothers and sister? A. Of couse they 
owned it and I bought it. 

Q. Didn’t you consider that the price you were paying 
for the stock was approximately the $135,000 which you 
agreed to pay on behalf of the corporation? A. I thought 
it was worth much more than that. 

Q. That is not my question, Mr. Van Clief. Didn’t you 
understand and consider that that was the purchase price 

you were paying for the stock? A. Yes. 

• ••••••••• 
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375 Q. I show vou a protest which seems to be sworn 
to by you and your wife on March 1, 1939, and ask 

you if that is your signature? A. Yes, that is mine and this 
is my wife’s. 

Q. You and your wife took oath to that document on the 
1st of March, 1939? A. Yes. 

376 Q. Now, I call your attention to this statement 
appearing on page 16 of that protest: 

“It should also be observed that the taxpayer, Ray Alan 
Van Clief, has not taken any deduction for the $89,777.97 
and $7,71S.86 items on his 1937 return since these were not 
as yet ascertained to be worthless”. Now, I ask you if 
that is a correct statement? A. If it is the same document 
that you have my signature on, it must be correct. 

Q. So, as a matter of fact, Mr. Van Clief, you did con¬ 
sider, at least a part of the advances you made to the 
corporation were not worthless in 1937? A. I hadn’t 
claimed them in 1937, perhaps, but undoubtedly they were 
worthless. 

Q. Now, I call your attention to this statement which is 
your statement, that says they were “not as yet ascertained 
to be worthless”, and ask you if that is a correct statement? 
A. If my signature is appended to that, it is correct. 

Q. Your signature is in fact attached to that document, 
is it not? A. It seems to be. 

Q. Now, isn’t it a fact, Mr. Van Clief, that during the 
year 1937 and since the year 1937, you have continued 
to make advances to the corporation because you have 

377 maintained hope that you may yet recover your in¬ 
vestment in the stock and the amounts you have 

advanced? A. I have that hope in mind, but the advances 
I have made are mostly for house paint. 

Q. In making those advances, was it pursuant to some 
hope you might ultimately recover your investments? 
A. No, I don’t think I have had that hope. 

• ••••••••• 
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Ray Alan Van Clief—Redirect examination. 

By Mr. Spencer: 

Q. Mr. Sherriff asked you with regard to books of ac¬ 
count maintained by you. Do you maintain in your 

378 Richmond office or elsewhere a regular accounting 
system like double entry set of books carried on the 

accrual basis? A. I kept the usual books that I kept for 
me, the personal account books. 

Q. On a cash basis? A. Yes. 

Q. What do they consist of, roughly? A. Well, they con¬ 
sist of what I pay out and what I get in. That is about 
what they are and what I make each year. 

Q. Mr. Van Clief, Mr. Sherriff asked you about this 
$135,000 which you loaned to the corporation in 1929. Aside 
from the agreement to loan that money to the corporation, 
have you ever considered that $135,000 as anything else 
other than a loan to the corporation? A. I considered it 
as a loan to the corporation and as security I got the stock 
which I still have. 

Q. Have you at any time ever had anything to do with 
the books of account of William S. Van Clief & Sons, Inc.? 
A. I used occasionally to get a yellow sheet showing the 
amount I lost last month. 

Q. But you never had anything to do with the keeping 
of the books? A. Oh, no, I wouldn’t know how to keep 
the books. 

Mr. Spencer: That is all. 

379 The Member: Any further questions? 

The Witness: May I make a correction in the 
record myself? 

Mr. Sherriff: I have no questions to ask. 

The Witness: He asked me once about this $135,000. 
I don’t want to perjure myself. I thought that he asked me 
about the purchase of this stock. What I meant was, the 
stock was turned over to me when I took care of the debts 
of the corporation. 

The Member: Anything further? 

Mr. Sherriff: Yes, in view of that statement. 
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Ray Alan Van Clief—Recross examination. 

By Mr. Sherriff: 

Q. Mr. Van Clief, in this protest that you have hereto¬ 
fore identified as sworn to before, you identified your signa¬ 
ture, is that right? A. I identified my signature. 

Q. Do you want to see it again? A. No. 

Q. You took oath to this protest? A. I took oath to that. 

Q. I call your attention to this statement on page 14 
of this protest: “The obligation to meet the annuity 
380 to William S. Van Clief, and endorsements made on 
the corporation’s notes and accounts payable became 
in 1929 a concern for the fellow stockholders of the tax¬ 
payer, Ray Alan Van Clief, and, accordingly, they offered 
their stock to Ray Alan Van Clief in consideration of their 
being relieved of their contingent liabilitv for the annuitv 
and as endorsers. This the taxpayer, Ran Alan Van Clief, 
accepted and, as a result of this business transaction, paid 
off all the liabilities of the corporation”. Now, I ask you 
if that is a correct statement? A. Yes. 

Eugene W. Kortjohn—Recalled—Cross-examination. 

387 Q. I call your attention again to the third page of 
Exhibit 68, under liabilities, Accounts Payable to of¬ 
ficers and employees, and ask you if you have any knowl¬ 
edge as to how those items are made up? A. Yes. I have 
it if I can have journal and ledgers. 

Q. Is that what you want? A. Yes. William Carroll 
Van Chef, $7,815.66. 

Q. Do you know what that is for? A. That is a portion 
of what remained in the account of William Carroll 

388 Van Clief after his account has been credited with 
one-fourth of the amount of annuity to William S. 

Van Clief, and after the account had been debited with the 
amounts of payments to Mr. Van Clief. 

Q. Do you know whether it included any amounts which 
may have been due him by reason of salary or compensa¬ 
tion? A. That is what that account was called. 
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Q. What is the next item? A. Courtland Van Clief, 
$8,218.06, which arose in the same manner. 

Ray Van Clief, $230,422.49, which is a combination of the 
various—of three different accounts. 

Q. What is the next? A. Clare Van Clief Janeway, 
$9,718.05. 

Q. Do you know whether that item of Clare Van Clief 
Janeway includes any amount of salary payable to her? 
A. Well, that account arose in the same way as the first one 
I explained. That is, that one-fourth of the annuity due to 
the father was credited to her account, and payments to him 
were charged to her account. 

Q. Was that the full amount called for by the annuity 
contract ? A. The full amount of the annuity contract up to 
the year 1929—1928, were credited to her account. 

Q. Does that complete all of the items? A. No. 
389 There is a credit in this account of Theodore W. Jane- 
way, $7,839.69, which was a debit also of the $1,091.94 
which I explained in the journal entry before. 

Q. Are there any others ? A. There is Van Clief Realty 
Corporation, $2,000 and— 

Q. Is that included in the items payable to officers and 
employees? A. That is. 

Q. Will you tell us what that is ? A. I do not know what 
that is. 

Q. Are there any other items? A. There are three items 
showing advances by Mr. Ray Alan Van Clief, one of 
$101.16; one of $2,650.25; and one of $10,158.63 which I be¬ 
lieve is an adjustment subsequent to this balance sheet. 

Q. Do your records there show when these advances by 
Mr. Ray Alan Van Clief were made? A. The $101.16 was 
made on April 20,1937, and the $2,650.25 was made during 
the year 1937. I cannot say when. The $10,158.63, which 
I said was the adjustment, not shown in this balance sheet, 
occurred during the year 1935. 

• ••••••••* 
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PETITIONER'S EXHIBIT 68 


Endorsed: U. S. Board of Tax Appeals Div. 8 Docket 99616 Admitted in Evidence 
Jan 10 1941 Petitioner’s Exhibit 68. 


WILLIAM S. VAN CLIEF & SONS, INC. 
BALANCE SHEET AS AT DECEMBER 31, 1937 


Unadjusted 


ASSETS 

Cash 

Note Receivable—M. & J. Levy- 
due 1941 

Accounts Receivable 
Less: Reserve for Debts 


$ 19,423.39 


Equipment—net 
Mortgages Receivable 
Real Estate and Buildings 
Funds held by Mortgagees and Re¬ 
ceivers of Rents 


LIABILITIES AND CAPITAL 


Notes Payable 
Accounts Payable: 
Officers and Employees 
Others 

Mortgages Payable 
Capital Stock 


Deficit: 

Balance January 1, 1937 
Adjustment—Carroll Court Sus¬ 
pense 

Account Receivable collected 
Adjustment of “Receiver of 
Rent” Account 

Profit or Loss for the year 1937 
—Exhibit 37-B 


$107,109.76 


13.50 

25.00 


1.637.54 

2,974.22 


105,734J>8 

$262,958.03 


Adjusted 


$ 73.57 

$ 73.57 

11,965.37 

11,965.37 

$21,484.86 

19 423 39 

21 484 86 

MlVtVv 

646.35 


53,222.73 

25,656.77 

161,975.13 

216,297.82 

15,651.49 

1,381.50 

$262,958.03 

$276,859.89 

$ 1,000.00 

$ 1,000.00 

268,731.66 

267,639.72 

200.00 

3,990.02 

73,760.95 

107,869.54 

25,000.00 

25,000.00 


$78,520.78 

13.50 


50,132.11 


128,639.39 


$276,859.89 
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PETITIONER'S EXHIBIT 68 


WILLIAM S. VAN CLIEF & SONS, INC. 

PROFIT AND LOSS STATEMENT AS AT DECEMBER 31, 1937 


Unadjusted 


Net Income from Rents 


$5,114.50 

Expenses: 

Commissions 

$ 465.39 


Salaries of Officers 

1,350.00 


General Expense 

76.00 


Interest Expense 

47.00 


Insurance 

122.89 


Taxes 

56.50 


Advertising 

Mortgage Receivable Written Off 
Bad Debts 

Loss on Disposal of Equipment 
Yard Expenses 

Total Expenses - 

30.00 

2,147.78 

Net Profit or Loss on Operations 


$2,966.72 

Other Income—Mortgage Interest Received 

7.50 

Net Profit or Loss for the Year 1937- 

-Exhibit 


37-A 


$2,974.22 


Adjusted 

$ 2,124. 


67 


$ 465.39 

1,350.00 
128.01 
47.00 
122.89 
56.50 
30.00 
50.00 
49,210.14 
646.35 
158.20 


52,264.48 


$50,133.61 

7.50 


$50,132.11 
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1049 PETITIONER'S EXHIBIT $8 


WILLIAM S. VAN CLIEF & SONS, INC. 
BALANCE SHEET AS AT DECEMBER 31, 1937 

Wiih Liquidating Values 


i ASSETS 

Adjusted Book Values 

Liquidating Values 

Cash 

Note Receivable—N. & J. Levy- 
Accounts Receivable 

Mortgages Receivable 

Real Estate and Buildings 

Funds held by Mortgagees and 
Receivers of Rents 


$ 73.57 

11,965.37 
21,484.86 
25,656.77 
216,297.82 

1,381.50 


$ 73.57 

2,206.07 

11,873.18 

185,500.00 



$276,859.89 


$199,652.82 

LIABILITIES AND CAPITAL 





Note Payable to Bank 

Due to Officers and Employees 
Due to Others 

Real Estate Taxes Payable 
Accrued Interest 

Mortgages Payable 


$ 1,000.00 
267,639.72 
358.20 
3,311.82 
320.00 
107,869.54 


$ 1,000.00 
131,961.85 
358.20 
3,311.82 
320.00 
106,488.04 

Capital: 

Capital Stock 

Deficit 

Capital Deficiency 

$ 25,000.00 
128,639.39 

$380,499.28 

103,639.39 

$25,000.00 

68,787.09 

$243,439.91 

43,787.09 





$276,859.89 


$199,652.82 
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1050 PETITIONER'S EXHIBIT 68 

WILLIAM S. VAN CLIEF & SONS, INC. 
VALUATION OF REAL ESTATE 


135 Beverly Avenue 

141 Beverly Avenue 

142 Beverly Avenue 

144 Beverly Avenue 

145 Beverly Avenue 
147 Beverly Avenue 
167 Chandler Avenue 
169 Chandler Avenue 
171 Chandler Avenue 

173 Chandler Avenue 

174 Chandler Avenue 
176 Chandler Avenue 
181 Chandler Avenue 
184 Chandler Avenue 
47 Clifton Street 
178 Otis Avenue 

294 St. Johns Avenue 
783 Curtis Avenue 
149 Otis Avenue 
164 Springfield Avenue 
214 Fiske Avenue 
52 Westbury 
55 Block Street 
445 Pelton Avenue 
St. Laurence Avenue 
Fairview Park 
Franklin Street 
Oakland Avenue 
Beverly Avenue Lots 
Grant Manor 


• • • • • 


Cost and 

Estimated 

Book Values 

Values 

$ 5,970.66 

$ 5,000.00 

5,970.66 

5,000.00 

5,970.66 

5,000.00 

5,970.65 

5,000.00 

5,970.66 

5.000.00 

5,970.65 

5.000.00 

10,861.51 

9,000.00 

10,811.51 

9,000.00 

9,762.40 

9,000.00 

9,942.88 

9,000.00 

10,561.51 

9,000.00 

10,561.51 

9,000.00 

10,861.51 

0 . 000.00 

10,786.51 

9,000.00 

9,285.84 

7,500.00 

12,919.45 

9,500.00 

9,746.13 

7,500.00 

4,430.50 

7,000.00 

4,892.25 

6.500.00 

6,602.95 

6,500.00 

12,000.00 

10.000.00 

15,604.35 

14,500.00 

6,263.67 

6,000.00 

6,600.00 

1,600.00 

2,335.00 

1,000.00 

1,000.00 

94.40 

6,000.00 

1,950.00 

2,500.00 

$216,297.82 

$185,500.00 
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Excerpts from Proceedings on Hearing of Motion for Re¬ 
consideration, Rehearing and Further Hearing. 

The Member: I think the record is clear. I think 
476 Mr. Van Clief tried to be frank, and I think he was 
frank in the hearing, and I think his frankness prob¬ 
ably cost him this case because I think he indicated what the 
transactions were here and there, and I found it as he in¬ 
dicated it. 

• ••••*•••• 

483 The Member: If the $97,000 was a loan, the 
stock was worthless. There isn’t any question about 

484 that, and I so state. I don’t have to consider whether 
the earlier amounts were loans or debts. If the 

$97,000 were a loan and debts of the corporation and not 
advances, why, all of that stock was worthless in this tax¬ 
able year, so there isn’t any question about that. 

Mr. Shelton: That is right. 

The Member: When you get right down to it, the answer 
to this case turns on the nature and character of the $97,000. 

• ••••«•••• 
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In the United States Court of Appeals for the 
District of Columbia 


No. 8351 

Ray Alan Van Clief and Margaret Good Van Clief, 

PETITIONERS 

V. 

Guy T. Helvering. Commissioner of Internal Revenue. 

RESPONDENT 


ON petition for review of the decision of the united 
STATES BOARD OF TAX APPEALS 


BRIEF FOR THE RESPONDENT 


OPINION BELOW 

The memorandum findings and opinion of the United States 
Board of Tax Appeals (R. 14-^43) 1 are not reported. 

JURISDICTION 

This is a petition for review of a decision of the United States 
Board of Tax Appeals entered April 15, 1942, sustaining a 1937 
income-tax deficiency of $151,943.24 (R. 13-14). The case is 
brought to this Court by a petition for review filed June 15, 
1942 (R. 65-71), pursuant to a stipulation of venue (R. 5), and 
in accordance with the provisions of Sections 1141 and 1142 
of the Internal Revenue Code. 

QUESTION PRESENTED 

Whether the Board of Tax Appeals correctly held that for 
the year 1937 the taxpayers were not entitled to an income-tax 

1 All record references are to the Api>endix to the petitioners* brief. 

( 1 ) 




2 


deduction for an alleged loss sustained on all of the capital 
stock of their wholly owned corporation, which had discon¬ 
tinued its lumber and building supplies business prior to that 
year, but continued to own and operate numerous residential 
properties throughout and after the taxable year. 

STATUTE AND REGULATIONS INVOLVED 

The statute and regulations involved are set forth in the 
Appendix, infra, pp. 18-20. 

STATEMENT 

The facts as found by the Board of Tax Appeals (R. 14-36) 
are as follows: 

The petitioner, Ray Alan Van Clief, hereinafter referred to 
as the taxpayer, and his wife are residents of Esmont, Virginia, 
and filed their joint income-tax return for 1937 with the Col¬ 
lector of Internal Revenue at Richmond, Virginia (R. 14), 
claiming a deduction of S256.929.03 as a loss on stock of Wil¬ 
liam S. Van Clief & Sons, Inc., hereinafter referred to as the 
corporation, on the ground that such stock was ascertained to 
be worthless in 1937 (R. 26, 35). The Commissioner disal¬ 
lowed any loss deduction on the ground that the stock was not 
worthless on December 31, 1937 (R. 9-11), and this question 
was the main issue which the Board decided against the tax¬ 
payers (R. 14). 

The corporation was organized in 1924 to take over and con¬ 
duct a business of dealing in lumber, timber, and building sup¬ 
plies, and to hold certain real estate and buildings (R. 21, 
32-33). The lumber business had originally been started by 
the taxpayer’s grandfather in 1S54 and conducted by the tax¬ 
payer’s father and other relatives, by several partnerships or¬ 
ganized in 1913, 1915 (R. 15), and 1922 (R. 16). The 
taxpayer’s connection with these partnerships apparently 
started with the partnership of William S. Van Clief & Sons, 
which commenced January 1, 1923 (R. 16), the taxpayer hav¬ 
ing a drawing account of SI.200 per annum (R. 17). He was 
not then active in the conduct of the business and was not a 
partner (R. 18). 

In 1924, the taxpayer’s father, William S. Van Clief, suffered 
a stroke, and, pursuant to agreement between the taxpayer and 
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other interested parties on August 4, 1924, it was agreed that 
the business would be conducted in the form of a New York 
corporation having 4,000 shares of capital stock with par value 
of $100 a share (R. 20-21), in which the taxpayer’s interest 
was 7^4/400ths of the whole amount thereof. He was to sur¬ 
render the above-mentioned drawing account of $1,200 a year 
(R. 22-23), and be elected as fourth vice president, with a 
salary of $5,000 a year; and the stockholders agreed, among 
other things, to make certain specified payments to William S. 
Van Clief during his lifetime (R. 23-24). On August 4, 1924, 
all the interested parties agreed to transfers of holdings in the 
business “by outright gift” (R. 24), so that the taxpayer would 
receive a total of $32,500 of par value stock, the other relatives 
having other similar interests (R. 24-25). The organization 
of the corporation was completed in September and October, 
1924 (R. 26). All the partnership property, except 10 lots re¬ 
served for William S. Van Clief personally, was transferred to 
the corporation, which assumed outstanding liabilities of the 
partnership, and was to pay $399,400 for the assets by issuance 
of 3,994 shares of fully paid stock to six stockholders, the tax¬ 
payer receiving 898 shares. On October 6, 1924, the partner¬ 
ship was dissolved (R. 27). 

In 1924 and subsequently the corporation had continuing 
lines of credit with several banks which were guaranteed by 
the individual stockholders, including the taxpayer, in amounts 
aggregating $350,000 (R. 28). 

In the early fall of 1929, the corporation became in need 
of funds and the taxpayer loaned it $30,434. receiving prom¬ 
issory notes guaranteed by the stockholders. The corpora¬ 
tion was indebted to various banks on loans guaranteed by the 
stockholders, and also to various merchandise creditors. The 
annuity payments to William S. Van Clief also were greatly 
in arrears. During the period from September to December 
1929, the taxpayer carried on negotiations with the other 
stockholders, “which resulted in his purchase of their stock in 
the corporation totaling 3,100 shares” (R. 28-29). In payment 
thereof the taxpayer: (a) Credited the corporation with $30,- 
434, representing notes held by him, and thereafter made no 
demand on the other former stockholders for payment under 
their guarantees; (b) paid obligations of the corporation to 
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certain banks and holders of notes on which the corporation 
was primarily or contingently liable, aggregating $83,134.05; 
(c) paid $21,635.98 to various merchandise creditors; and (d) 
assumed the liability of his sister and brothers for payment of 
$12,500 a year to their father (R. 29). The total of the 
credits and payments made by the taxpayer to the corporation 
and to its merchandise and other creditors in connection with 
the acquisition of the 3,100 shares of stock amounted to $135.- 
204.03. 2 Nevertheless, the said amounts totaling $135,204.03 
were thereafter carried on the books of the corporation as in¬ 
debtedness owing by it to the taxpayer, which was included 
in the balance sheets for December 31, 1936 and 1937, as ac¬ 
counts payable to officers and employees 3 (R. 30). 

The population of Staten Island, where the business is lo¬ 
cated (R. 15), is composed mainly of Wall Street businessmen 
and clerks. Since 1930 there has not been much building of 
residential units on the island. The lumber business on the 
island was bad in 1933, and continued about the same until 
1937, when it became worse because of increased competition 4 

3 During 1932 the stock was reduced from $400,000 to $25,000 and the dif¬ 
ference transferred to surplus. The number of shares also was reduced 
from 4,000 to 250 (R. 27). 

*The balance sheets with respect to the total capital accounts of the 
partners in the prior partnership showed $441,565.33 for the years from 
1916 through 1921. Changes for subsequent years were as follows (R. 
19-20): 

1922 ...$469. 0S7. 03 

1923 ... 477,739.90 

1924 ___ 417,446. 23 

A statement of partnership assets and liabilities as of December 31. 1923, 
apparently prepared for credit purposes, showed a net worth of $441,745.33, 
including equity in real estate (R. 19). An audit report made in April 
1925 showed a net loss from operations of $17,050.27 from January 1 to 
October 6, 1924 (R. 19-20). 

* A local federal housing program had been discussed, but did not get 
under way in New York City and Brooklyn until 1938. A bill providing for 
construction of a bridge between Brooklyn and Staten Island had been agi¬ 
tated for a number of years prior to 1936. In January 1936 a bill for that 
purpose was introduced In the New York Legislature, and in March 1937 a 
bill was introduced for construction of a tunnel or tunnels between the two 
places. However, each bill failed of enactment. There is still much agita¬ 
tion for a bridge or tunnel between the island and Brooklyn or Manhattan 
(R. 31). 
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(R. 30-31). In the latter part of 1936 and early in 1937 there 
was some activity in real estate on Staten Island, but this had 
practically subsided by the end of 1937. Due to the general 
business recession in 1937, real estate values in the island gen¬ 
erally declined 10 to 15 percent. There also was a decline in 
real estate rentals, and by the fall of that year rental condi¬ 
tions were very bad. Such conditions, however, have since 
improved (R. 31). 

Profit and loss statements of the corporation for years prior 
to 1937 showed the following (R. 32): 


1 

. Year 

Mdse. Pur¬ 
chases 

Mdse. Sales 

Closing Mdse. 
Inventory 

1928 . 

$444,801.13 
11.137.73 
2.062.99 

$644,223.07 
35.148.51 
8,652.98 

$174,665.96 

18,969.87 

4.000.00 

1932. 

1933. 



No merchandise purchases were made after 1934. and in 1936 
the merchandise inventory, which was carried at $4,000, was 
disposed of for SS73.45. During 1937, a mill for making trim 
doors, sash, etc., and for planing purposes was tom down 
(R. 32). 

At the time of organization in 1924, the corporation acquired 
certain real estate, a part of which was occupied by the lumber 
and building supplies business. In 1928, those premises were 
sold to the taxpayer, Margaret Good Van Clief, for $340,500. 
Although she received a deed, the corporation remained in 
possession of the premises, having its office there. There was 
no lease or tenancy agreement, and no rent was paid for such 
use, “nor has the corporation ever carried as an asset any agree¬ 
ment or understanding by which it has continued to occupy and 
use the premises'* (R. 32). 

The total book value of the real estate and buildings of the 
corporation at the end of 1937 was $216,297.82. having varied 
from $135,737.24 in 192S, to $221,S30.60 in 1934 (R. 32). Such 
real estate and buildings consisted of 29 parcels of real estate, 
of which 5 were unimproved lots and the remaining 24 were 
lots improved with one- and two-family dwellings. Such 29 
parcels of real estate with improvements had a fair and reason¬ 
able market value of $141,400 on December 31,1937 (R. 33). 
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Subsequent to 1937, the corporation did not sell any lumber 
and “transacted no business except that connected with the 
i real estate which it still owns and on which it has continued to 
i collect the rent” (R. 33). The corporations profit and loss 
I statements disclosed a profit of 318,899.74 for 1925. and losses 
for 1924 and for 1926 through 1937. The greatest loss was for 
1929, in the amount of $167,764.97; the loss for 1935 was $104,- 
S04.26; and all of such losses less the profit for 1925 aggregated 
i $548,666.19 5 (R. 33). Good will was never valued or carried 
as an asset on the corporation’s books (R. 34). 

None of the corporation’s income tax returns for the years 
1934 through 1937 reported any net income. They were 
signed by Edgar A. B. Spencer, who. in the 1935 return, desig- 
i nated himself as “General Counsel in charge of liquidation,” in 
connection with a statement to the effect that the corporation 
was in process of liquidation, and that the value of its assets 
was so problematical that balance sheets could not be pre¬ 
pared. The corporation’s capital stock tax returns for the 
years ended June 30,1933,1934,1936, and 1937 contained state- 
i ments to the effect that the corporation was in liquidation 
(R. 34). 

From 1930 to 1937, the taxpayer advanced other sums to the 
corporation totaling $97,496.83, but never took any deduction 
therefor in his income tax returns, and never ascertained or 
considered such amount to be worthless. The corporation was 
never completely liquidated, the taxpayers reason being that 
it had various properties and he “preferred to help the corpora¬ 
tion rather than liquidate it” (R. 34). Since 1937, he has con- 
i tinued to make advances to the corporation in the total amount 
i of $20,729.51," stating that his purpose was “To try and make it 
good again” (R. 34). 

The balance sheet of the corporation, as of December 31, 
1937, disclosed total assets and liabilities as follows (R. 35, 94): 

4 The figure $448,066.19 (U. 33) results from incorrect addition. 

* Such amounts were as follows: 


1938 ______$15,001.95 

1939 ___ 2, 787. 56 

1940 _ 2,940.00 


20. 729. 51 
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ASSETS 

Cash_ $73.57 

Notes Receivable_ 11,965.37 

Accounts Receivable_ 21,484.86 

Equipment_ 

Mortgages Receivable_ 25,656.77 

Real Estate and Buildings_ 216,297.82 

Funds held by Mortgagees and Receivers of Rents_ 1,381.50 


276,859.89 

LIABILITIES 

Notes Payable__ $1,000.00 

Accounts Payable: 

Officers and Employees_ 267,639.72 

Others_ 3,99a 02 

Mortgages Payable- 107,869.54 


380,499. 28- 

The capital stock was listed among liabilities as $25,000 ? 
(R. 94). 

In their joint income tax return, the taxpayers took the de¬ 
duction of $256,929.03 as a loss on stock of the corporation on 
the ground that “This stock was ascertained to be worthless 
in the year 1937” (R. 35). In a rider attached to the return this 
amount was computed as follows (R. 35-36): 


Cost of 898 shares (acquired in 1924)_ $S9,800.00 

Cost of 3096 shares (acquired in 1929) : 

(a) Sums advanced to corporation on notes in 

September, October, and November 1929, 

and later credited on the notes-$30,434.00 

(b) Payment of obligation of the corporation to 

banks and note holders in November and 
December 1929_ S3,134.05 

(c) Payment of merchandise accounts in De¬ 

cember 1929_ 21,635.98 

(d) Payments to William S. Van Clief (Decem¬ 

ber 1929 to his death in 1934)_ 31, 925. 00 

- 167,129.03 

Total cost of stock- 256,929.03 


None of the amounts shown in the preceding paragraph, nor 
any part of the total of $256,929.03, was claimed in the return 
as a bad debt (R. 36). However, after the hearing of the case 

* This is in accordance with the 1932 reduction of all the capital stock to 
$25,000. 

501955—42-2 
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before the Board the taxpayers, on January 17, 1941, amended 
their petition to include a claim for a deduction of the sum of 
$135,677.87 as a debt ascertained to be worthless (R. 3, 12). 

In determining the deficiency in controversy, the Commis¬ 
sioner disallowed the loss deduction claimed in the return on 
the ground that the stock was not worthless at December 31, 
1937, and his action was sustained by the Board of Tax Appeals 
(R. 36-43). 

SUMMARY OF ARGUMENT 

Section 23 (e) (2) of the Revenue Act of 1936 provides that 
a deduction shall be allowed for “losses sustained during the 
taxable year,” if incurred in any transaction entered into for 
profit. Sections 23 (h) and 113 (a) (2) limit any deduction 
to the cost basis, or, in the case of a gift, to the basis in the 
hands of the donor. The Board concluded that the corporation 
stock involved herein was not worthless in 1937, and sustained 
the Commissioner’s disallowance of the deduction claimed on 
that basis. The Board found that at the end of 1937 the cor¬ 
poration still had valuable tangible properties having a total 
value of $201,962.07, and that liabilities, except for “advances’’ 
and moneys paid by the taxpayers, aggregated only $147,798.42, 
leaving net assets of $54,163.65, or $216.65 for each of the 250 
shares outstanding in 1937. It is well settled, of course, that 
the Board’s findings must be accepted if supported by any sub¬ 
stantial evidence, and that the burden of proof is upon the 
taxpayers. 

The record shows that prior to 1937 the corporation’s lumber 
business declined, and that the merchandise inventory was sold 
in 1936 for $873.45. In 1932 the capital stock was reduced from 
$400,000 to $25,000. In 1928 the real estate occupied by the 
lumber business was sold to the taxpayer Margaret Good Van 
Clief for $340,500. That phase of the corporation’s business 
therefore was discontinued prior to 1937, and does not prove a 
loss for 1937. 

The real estate business of the corporation continued. At the 
end of 1937 it owned 29 parcels of real estate, 24 of which were 
improved with one- and two-family dwellings. These were 
found to have had a fair and reasonable market value of $141,- 
400 at the end of 1937. The Board found that subsequent to 
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1937 the corporation “transacted no business except that con¬ 
nected with the real estate which it still owns and on which it 
has continued to collect rent.” The taxpayer, Ray Alan Van 
Clief, during 1930 to 1937, made further advances to the cor¬ 
poration aggregating $97,496.83, and testified that he “pre¬ 
ferred to help the corporation rather than liquidate it.” He also 
testified that he continued to make further advances in 1938, 
1939, and 1940, “To try and make it good again.” There was 
no final disposition of the stock, or other identifiable event 
establishing worthlessness in 1937. 

A loss deduction may be allowed only for closed transactions, 
and not for mere fluctuation in value. An asset may be of 
doubtful value and still may not be worthless. Mere advances 
do not give rise to loss deductions upon a balancing of advances 
against the liquidating value of the corporation. 

The Board correctly held that the advances of $97,496.83 to 
the corporation during 1930 to 1937 were capital advances, 
and not loans, and that such advances may not be considered 
as liabilities in determining whether the stock of the corpora¬ 
tion was worthless. The advances made from 1930 to 1937, 
were not true debts, but were in the nature of gifts to the cor¬ 
poration to bolster its capital, and the Board correctly held 
that they should not be considered as ordinary loans. 

The Board therefore correctly held that the taxpayers sus¬ 
tained no deductible loss during 1937. 

ARGUMENT 

The Board’s decision that the taxpayers did not, during the 
taxable year, sustain any deductible loss on the stock of 
their wholly owned corporation, which continued in the real- 
estate business is sustained by substantial evidence and 
should be affirmed 

Section 23 (e) (2) of the Revenue Act of 1936 (Appendix, 
infra), provides that in the case of an individual, such as in 
the present case, a deduction shall be allowed for “losses sus¬ 
tained during the taxable year * * * if incurred in any 
transaction entered into for profit * * V’ Sections 23 (h) 
and 113 (a) (2) (Appendix, infra), provide that any deduc¬ 
tion for a loss sustained shall be on the basis of cost, or, in the 
case of a gift, on the same basis as in the hands of the donor. 
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The Board concluded, as it stated, “that the stock * * * 
was not worthless in 1937” and that it therefore was unneces¬ 
sary to consider differences between the parties as to the correct 
cost base (R. 43). In arriving at its conclusion the Board 
pointed out that the corporation had assets in the total amount 
of $276,S59.S9 at the end of 1937, of which $216,297.82 repre¬ 
sented real estate and buildings, with fair market value of 
$141,400; and that the other assets were worth at least $60,- 
562.07, making the total value $201,962.07. Referring to the 
liabilities of $3S0.499.28, as shown by the corporation’s balance 
sheet, it noted that $232,700.86 represented amounts shown as 
owing to the taxpayer herein, being the total of the 
$135,204.03, which the Board held to represent the cost of the 
taxpayers stock, and the $97,496.83, which the Board held to 
represent capital advances and not loans (R. 38, 43). Sub¬ 
tracting these amounts from the indicated liabilities leaves 
liabilities of only $147,798.42, so that the stock “had an asset 
value of $54,163.65,” or $13.54 for each of the 4,000 shares, or 
$216.65 for each of the 250 shares to which the capital stock 
was reduced in 1932 (R. 38). 

The taxpayers no longer contest the Board’s decision with 
respect to treatment of the $135,204.03 as cost of stock (Br. 3 ); 
but contend that the Board erred in treating the $97,496.83 as 
a capital investment (Br. 3, 10-11, 14-32). 8 It is apparent 
that if treated as indebtedness, the liabilities would amount 
to $245,295.25, and thus exceed the asset values by $43,333.18. 
The taxpayers therefore contend that the stock has been proved 
worthless in 1937 (Br. 14, 38-39). 

While, for reasons hereinafter stated, we think that the Board 
was correct in holding that the advances of $97,496.83 were not 
loans and should not be included in the liabilities of the com¬ 
pany, it is our position that even if they were included and it 
thus appeared that the liabilities exceeded the assets by 
$43,333.18, this fact would not of itself establish that the stock 

■ The question of a bad-debt deduction also apparently Is out of the case, 
no such deduction having been claimed in the return (R. 36), and the sum of 
$135,204.03 once alleged as a bad debt, now being conceded to represent the 
cost of the stock (Br. 3). No contention has been made that the $97,496.83 
represented a bad debt, and it was not charged off as worthless during the 
taxable year. 
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became worthless in 1937. The existence of a balance sheet 
of a corporation showing no equity for the stockholders is not 
decisive, where the evidence establishes the existence of a po¬ 
tential value of the stock. Hull's Estate v. Commissioner, 124 
F. 2d 503 (C. C. A. 2nd) , certiorari denied, 316 U. S. 690. The 
situation here is not that of a corporation being wound up in a 
receivership or bankruptcy proceeding, where the fact of the 
receivership or bankruptcy, together with clear evidence of lack 
of any equity in the stock, may sufficiently establish its worth¬ 
lessness. See Mahler v. Commissioner, 119 F. 2d 869 (C. C. A. 
2nd); A. R. Jones Oil <& 0. Co. v. Commissioner, 114 F. 2d 642 
(C. C. A. 10th). These cases recognize that mere insolvency 
is not conclusive. 9 Here the corporation was a going concern, 
receiving income and possessing assets of potential value. De¬ 
spite the statement in the 1935 return that the corporation was 
in process of liquidation, it did not in fact liquidate, and there 
had been no decision to abandon it. The corporation continued 
in the real estate business, owning numerous valuable prop¬ 
erties, and the Board correctly found and held that its stock was 
not worthless. 

The rule, of course, is well settled that the Board’s findings 
must be accepted if supported by any substantial evidence 
(Helvering v. Kehoe, 309 U. S. 277, 279; Helvering v. Rankin, 
295 U. S. 123, 131; Jones v. Commissioner, 103 F. 2d 681 (C. 
C. A. 9th)), and that the burden is upon the taxpayers to prove 
that the Board is in error and that they are entitled to the de- 

* Referring to the Member’s statement (R. 105) that if the $97,000 was a 
loan, the stock was worthless (upon which the taxpayers rely, Br. 14-39), it is 
clear that this must be read and considered in connection with the Board’s 
final conclusion that the taxpayer was not making a loan but was adding 
to his capital (R. 43). It also should be noted that the Member commended 
the taxpayer for his frankness, although it “probably cost him this case” 
(R. 105). Moreover, as hereinafter shown, it is the Government’s position 
that if the $97,000 was in fact a loan, this does not make the stock worthless. 
If the Board Member’s statement is to be accepted as indicating a contrary 
view, that is, that the mere fact of insolvency is enough to establish worth¬ 
lessness, this view is contrary to the decision in the Hull case, supra , and 
other cases. Insolvency alone is not an identifiable event, for the reason 
that It may exist over a period of time and the corporation may nevertheless 
recover. For all that we know, the corporation here may have been insolvent 
prior to 1937 so that insolvency in 1937 would not prove that the stock be¬ 
came worthless in that year. 


12 


1 


duction claimed ( Helvering v. Taylor, 293 U. S. 507; Burnet v. 
Houston, 283 U. S. 223). 

As shown by the Statement, supra, the corporation’s lumber 
business declined (R. 30-31), the volume shrinking from total 
sales of $644,223.07 in 1928 to $8,652.98 in 1933; and the mer¬ 
chandise inventory was sold in 1936 for $873.45 (R. 32). In 
1932 the capital stock was reduced to $25,000 (R. 27). It also 
should be noted that in 1928 the real estate occupied by the 
lumber and building supplies business was sold to the taxpayer, 
Margaret Good Van Clief, for $340,500. although the corpora¬ 
tion remained in possession, having its office there without 
paying any rent, and that the corporation did not carry as an 
asset any agreement or understanding under which it continued 
to occupy the premises (R. 32). 

With respect to its real-estate business, the evidence is un¬ 
contradicted that the corporation, at the end of 1937, owmed 
and held 29 parcels of real estate, 24 of which were improved 
with one- and two-family dwellings. These were found to 
have had a fair and reasonable market value of $141,400 as of 
December 31,1937 (R. 33). The record shows that these were 
very substantial properties, the taxpayers’ Exhibit 68 (R. 97) 
showing that there were six properties located on Beverly Ave¬ 
nue, each having a value of about $5,000, and eight other prop¬ 
erties on Chandler Avenue, each having a value of about $9,000. 
The other 16 properties apparently were at various street locar 
tions. All of them had cost and book values of $216,297.82, and 
estimated values of $185,500, according to the taxpayers’ ex¬ 
hibit (R. 97). As also shown above, the Board found that the 
value of all assets exceeded liabilities by $54,163.65, which was 
the value of the outstanding 250 shares of stock, or $216.65 per 
share. The Board found that subsequent to 1937 the corpora^ 
tion “transacted no business except that connected with the real 
estate which it still owns and on which it has continued to col¬ 
lect rent” (R. 33). [Italics supplied.] 

During 1930 to 1937, the taxpayer advanced other sums to 
the corporation totaling $97,496.83, but never took any de¬ 
duction therefor in his income tax returns, and never ascer¬ 
tained or considered such amount to be worthless. Although 
the corporation’s 1935 tax return indicated that the corpora- 
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tion was in process of liquidation, the corporation was not in 
fact liquidated, the taxpayer’s reason being that he “preferred 
to help the corporation rather than liquidate it” (R. 34). He 
also stated that he continued to make further advances ag¬ 
gregating $20,729.51 during 1938, 1939, and 1940, “To try and 
make it good again” (R. 34). 

The record therefore is clear that the lumber and building 
supplies business had closed for all practical purposes, con¬ 
siderably prior to 1937, and that the cessation of that business 
cannot be relied upon to show a loss sustained in 1937. The 
evidence is equally strong and clear that the real estate bus¬ 
iness continued all during and after the year 1937, apparently 
down to the date of the hearing early in 1941, that the cor¬ 
poration was still a going concern, and that there was no final 
disposition of the stock or other identifiable “event” estab¬ 
lishing worthlessness in 1937. 

It is now settled that the loss and bad-debt provisions of 
the statute (see Section 23 (e) and (k) of the Revenue Act of 
1936, Appendix, infra), are mutually exclusive. Spring City 
Co. v. Commissioner , 292 U. S. 182, 189 ; Ronald Press Co. v. 
Shea, 114 F. 2d 453, 456 (C. C. A. 2d). The taxpayers here 
claim a deduction only for a loss. However, such a deduction 
may be allowed only for closed transactions, and mere fluctua¬ 
tion in value does not determine a loss. United States v. 
White Dental Co., 274 U. S. 398; DeLoss v. Commissioner, 28 
F. 2d 803 (C. C. A. 2d), certiorari denied, 279 U. S. 840. A 
claim may be of doubtful value, and still may not be worth¬ 
less (American Trust Co. v. Commissioner, 31 F. 2d 47, 48- 
49 (C. C. A. 9th)), and there can be no loss deduction where 
there is still hope and possibility of success (Benjamin v. Com¬ 
missioner, 70 F. 2d 719, 720 (C. C. A. 2d)), as there was in the 
instant case. 

It also is well settled that mere advances to a corporation 
do not give rise to loss deductions upon a balancing of advances 
against liquidating value of the corporation. Watson v. Com¬ 
missioner, 124 F. 2d 437 (C. C. A. 2d). In the Watson case, 
which was quite similar, the court stated (pp. 438-439): 

At the outset it should be noted that on either theory 
the amounts of the claimed deductions were incorrectly 
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computed. The amounts used in the 1932 return were 
computed by ascertaining “the liquidating value of the 
petitioner’s interest in the corporation” and subtracting 
this value “from the total of previous advances” made 
by him to the corporation. For 1933 and 1934 the same 
method of computation was used, except that the total 
of previous deductions was subtracted in each instance. 
We find this method of computation and the resulting 
figures wholly incomprehensible. If the corporate en¬ 
tities are to be disregarded and the publishing business 
treated as the taxpayer’s own, he might set off against 
gross income produced by the business the ordinary and 
necessary expenses of carrying it on. If this resulted 
in a debit balance, he might subtract it from his other 
income. But how he can treat as a loss “sustained dur¬ 
ing the taxable year” the difference between what he 
has put into the business and what he believes to be its 
“liquidating value” passes our comprehension. 

Cf. Squier v. Commissioner, 68 F. 2d 25 (C. C. A. 2d), which 
also refused to allow any deduction for bad debts or losses 
claimed under somewhat similar circumstances, the court stat¬ 
ing (p. 27): 

The debts were never “ascertained” by the testator 
to be worthless. He made advances only four or five 
days before his death, which showed that he still be¬ 
lieved that the corporations had some vitality and 
thought that he could salvage something from them. 
Upon no other theory can his continuance to advance 
money be explained. 

Jones v. Commissioner, 103 F. 2d 681 (C. C. A. 9th), also 
refused to allow a loss deduction under similar circumstances, 
. the court stating (p. 685): 

It is extremely uncertain, it is true, from the evidence 
produced by the taxpayer and, perhaps, from the find¬ 
ings of the Board, whether anything at all would ever 
be realized from the Securities Company stock. We are 
not, however, positive that it became absolutely worth¬ 
less in 1933, or that it had a less value in 1933 than in 
1932, or, for that matter, a greater value, or that 1934 
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was not the year, or even, 1935. No showing has been 
made sufficient to justify us in ignoring the presump¬ 
tion of correctness in the Commissioner’s ruling, or to 
hold there was an entire lack of substantial evidence 
to support the findings of the Board. 

See also Hull’s Estate v. Commissioner, supra; In re Park’s 
Estate, 58 F. 2d 965 (C. C. A. 2d), certiorari denied, 287 U. S. 
645; Peabody Coal Co. v. Commissioner, 55 F. 2d 7 (C. C. A. 
7th), certiorari denied, 287 U. S. 605; Dresser v. United States, 
' 55 F. 2d 499 (C. Cls.). certiorari denied, 287 U. S. 635; North¬ 
west Bancorporation v. Commissioner, 88 F. 2d 293 (C. C. A. 
8th). Cf. Olds & Whipple v. Commissioner, 75 F. 2d 272 
(C. C. A. 2d). A loss deduction is not allowable for mere 
“shrinkage” in the value of stocks. See Art. 23 (e)-4 of Treas¬ 
ury Regulations 94 (Appendix, infra). 

In any event, if the claim is that the stock became worth¬ 
less when the lumber business was discontinued the stock 
must have become worthless in an earlier year and the loss was 
not deductible for 1937. Hull’s Estate v. Commissioner, supra; 
Gowen v. Commissioner, 65 F. 2d 923 (C. C. A. 6th), certiorari 
denied, 290 U. S. 687. As said in Hull’s Estate (p. 504): 

Apparently it was a continuation of what had been the 
fact for two or three years. So if a lack of net liqui¬ 
dating value in 1936 proved the worthlessness of the 
stock the evidence refuted the claim that it became 
worthless in that year since the same evidence showed 
that it became worthless before 1936. 

As previously stated, the taxpayer's principal contention is 
that the Board erred in its treatment of the advances totaling 
$97,496.S3. which were made by the taxpayer Ray Alan Van 
Clief to the corporation from 1930 to 1937, the Board stating 
in the concluding part of its opinion that such “advances were 
made to insure the continued existence of the corporation and 
to improve its condition," and that they constituted “capital 
advances and not loans" (R. 43). 

The Government's position is that the Board's decision and 
comment in this respect are correct, as shown by the decisions 
in similar cases. Menihan v. Commissioner, 79 F. 2d 304 
(C. C. A. 2d), certiorari denied, 296 U. S. 651; American Cigar 
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Co. v. Commissioner , 66 F. 2d 425 (C. C. A. 2d), certiorari 
denied, 290 U. S. 699; Interstate Transit Lines v. Commis¬ 
sioner, 130 F. 2d 136 (C. C. A. 8th). See also In re Park's 
Estate, supra. As stated by the court in the Menihan case, 
supra (p. 306): 

When he indorsed the corporation’s paper and guar¬ 
anteed its debts he was not in the indorsement or guar¬ 
anty business, but clearly did that to protect his own 
previous investment. See Burnet v. Clark, 287 U. S. 410. 
53 S. Ct. 207, 77 L. Ed. 397. When he discharged the 
liability, whether it had become his alone to the extent 
he paid or remained secondary to that of the corporation, 
he was but performing his part of the compromise agree¬ 
ment which preserved the value of his investment. 
Whether he will ever sustain any loss as a result depends 
upon the value of that stock when events take place 
which close the transaction for taxation purposes. De 
Loss v. Commissioner (C. C. A.) 28 F. (2d) 803. Until 
then the petitioner has but added to his investment in 
the corporate stock. Nothing took place during 1926 
or 1927 to make it possible to determine that the pay¬ 
ments he made in those years were losses. They are, on 
this record, in the same category with the additional 
capital contribution of $78,769.96 which he made to help 
rehabilitate the corporation, and were capital invest¬ 
ments still at risk during the taxable years in which the 
deductions are claimed. 

The case of Gimbel v. Commissioner, 36 B. T. A. 539. which 
is chiefly relied upon by the taxpayers (Br. 17), is distinguish¬ 
able. It is true that the Board there allowed deductions for 
bad debts on account of payment of a corporation’s obligations. 
However, the Board found that the taxpayer there was legally 
obligated to make such payments. 1 " There was no such obliga- 

w The Board stated (p. 542) : 

“There is no general rule that a payment by a shareholder to his corpora¬ 
tion or to one of its obligees to relieve it of an existing obligation is per sc a 
contribution by him to Its capital which augments the cost of his shares. The 
question is controlled by the circumstances in which the payment is made. 
If there is intent that the payment shall enlarge the stock investment, the 
shareholder may not for tax purposes treat it otherwise to support a loss or 
a bad debt deduction. Whether there is such intent, actual or to be implied. 
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tion here. The payments here were voluntary, “To try and 
make it good again.” (R. 34.) Cf. W. F. Young, Inc. v. Com¬ 
missioner, 120 F. 2d 159 (C. C. A. 1st). 

The facts here definitely indicate further contributions to 
capital, as held by the Board. Moreover, as heretofore shown, 
even if the further advances be considered as ordinary loans, 
this does not establish that the stock was worthless in 1937. 
But if considered worthless, then the only evidence to support 
this would also establish such worthlessness in an earlier year. 
The Board’s decision therefore is correct. 

In view of the foregoing, there was no error in the Board’s 
denial of a rehearing with respect to the $97,000, as contended 
(Br. 35). As shown above, even a finding of a loan would not 
change the result. There was no abuse of the Board’s discre¬ 
tion in this respect. Bankers Coal Co. v. Burnet, 287 U. S. 308, 
313; Crane-Johnson Co. v. Commissioner, 105 F. 2d 740 (C. C. 
A. 8th), affirmed on other grounds, 311 U. S. 54. n 

CONCLUSION 

The decision of the Board of Tax Appeals is correct and 
should be affirmed. 

Respectfully submitted. 

Samuel O. Clark, Jr., 
Assistant Attorney General. 
Sewall Key, 

Helen R. Carloss, 

Earl C. Crouter, 

Special Assistants to the Attorney General. 

December 1942. 

is determinable upon evidence which may vary in different cases. Cf. J. S. 
Maubaules , 20 B. T. A. 359; W. F. Bavinger. 22 B. T. A. 1239. 

“The evidence here is clear. When petitioner made his payments, both on 
his endorsements and his guaranties, he had no illusions about the condition 
of the corporation and no intention to invest more capital. He paid only 
because he teas legally obligated to do so. and the obligation teas not an 
incident of his being a shareholder but teas incurred icith the intention of 
creating a potential debtor and creditor relation. To attribute to him an 
intention to invest more money in the corporation's shares is contrary to the 
express evidence and not a fair inference from the circumstances. And it is 
equally clear that there was no intention to make a gift.” [Italics supplied.] 

“Moreover, the Board pointed out in its memorandum denying the mo¬ 
tion (R. 53-57) that the evidence which the taxpayer wished to submit 
could have been submitted at the hearing, was largely cumulative and would 
not have established that the advances were, in fact, loans. 



APPENDIX 


Revenue Act of 1936, c. 690. 49 Stat. 1648: 

Sec. 23. Deductions from gross income. 

In computing net income there shall be allowed as 
deductions: 

***** 

(e) Losses by Individuals. —In the case of an in¬ 
dividual, losses sustained during the taxable year and 
not compensated for by insurance or otherwise— 

(1) if incurred in trade or business; or 

(2) if incurred in any transaction entered into for 
profit, though not connected with the trade or busi¬ 
ness; * * * 

***** 

(h) Basis for Determining Loss. —The basis for de¬ 
termining the amount of deduction for losses sustained, 
to be allowed under subsection (e) or (f), shall be the 
adjusted basis provided in section 113 (b) for deter¬ 
mining the loss from the sale or other disposition of 
property. 

***** 

(k) Bad Debts. —Debts ascertained to be worthless 
and charged off within the taxable year (or, in the discre¬ 
tion of the Commissioner, a reasonable addition to a re¬ 
serve for bad debts); and when satisfied that a debt is re¬ 
coverable only in part, the Commissioner may allow 
such debt, in an amount not in excess of the part charged 
off within the taxable year, as a deduction. 

***** 

Sec. 113. Adjusted basis for determining gain or 
loss. 

(a) Basis (Unadjusted) of Property. —The basis of 

property shall be the cost of such property; except that— 

***** 

(IS) 
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(2) Gifts after December 31, 1920. —If the property 
was acquired by gift after December 31, 1920, the basis 
shall be the same as it would be in the hands of the 
donor or the last preceding owner by whom it was not 
acquired by gift, except that for the purpose of deter¬ 
mining loss the basis shall be the basis so determined or 
the fair market value of the property at the time of 
the gift, whichever is lower. If the facts necessary to 
determine the basis in the hands of the donor or the last 
preceding owner are unknown to the donee, the Com¬ 
missioner shall, if possible, obtain such facts from such 
donor or last preceding owner, or any other person cog¬ 
nizant thereof. If the Commissioner finds it impossible 
to obtain such facts, the basis in the hands of such 
donor or last preceding owner shall be the fair market 
value of such property as found by the Commissioner 
as of the date or approximate date which, according to 
the best information that the Commissioner is able to 
obtain, such property was acquired by such donor or last 
preceding owner. 

***** 

Treasury Regulations 94, promulgated under the Revenue 
Act of 1936: 

Art. 23 (e)-l. Losses by individuals .— * * * 

In general losses for which an amount may be deducted 
from gross income must be evidenced by closed and 
completed transactions, fixed by identifiable events, bona 
fide and actually substained during the taxable period 
for which allowed. Substance and not mere form will 
govern in determining deductible losses. Full conside¬ 
ration must be given to any salvage value and to any 
insurance or other compensation received in determining 
the amount of losses actually sustained. # * * 

Art. 23 (e)-4. Shrinkage in value of stocks. —A per¬ 
son possessing stock of a corporation cannot deduct 
from gross income any amount claimed as a loss merely 
on account of shrinkage in value of such stock through 
fluctuation of the market or otherwise. The loss allow¬ 
able in such cases is that actually suffered when the 
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the stock is disposed of. If stock of a corporation be¬ 
comes worthless, its cost or other basis as determined 
and adjusted under section 113 is deductible by the 
owner for the taxable year in which the stock became 
worthless, provided a satisfactory showing is made of 
its worthlessness. * * * 
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IN THE 


United States Court of Appeals 

foe the District of Columbia. 


No. 8351. 


RAY ALAN VAN CLIEF and MARGARET GOOD VAN 

CLIEF, Petitioners, 


v. 

GUY T. HELVERING, Commissioner of Internal Revenue, 

Respondent. 


Review of Decision of the United States Board of 

Tax Appeals. 


REPLY BRIEF FOR PETITIONERS. 


Petitioners’ brief in chief shows, among other things, (a) 
that the Board Member held that the answer to this case 
turns on the nature and character of advances aggregating 
$97,496.83 made between 1930 and 1937, and that such Mem¬ 
ber found that if said advances constituted corporate in¬ 
debtedness the stock was worthless as contended by peti¬ 
tioner (Brief, p. 14); (b) that the Board’s conclusion that 
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said $97,000 constituted capital investment and not debt 
was based upon an erroneous theory of law and was not 
supported by and was contrary to the evidence (Brief, pp. 
14-28); and (c) that the Board erred in deciding that said 
$97,000 w*as additional capital investment for the further 
reason that the case was submitted on the assumption that 
the $97,000 was indebtedness and counsel for respondent 
below conceded that the amount represented loans (Brief, 
pp. 29). 

Respondent’s brief does not deny, and by its silence 
clearly admits, that no controversy was presented to the 
Board for decision as to the status of the $97,000 and that 
its status as debt was conceded below. Nevertheless, the 
brief ignores this concession and attempts an argument 
that the Board correctly decided that the item was addi¬ 
tional capital investment, contrary to the testimony and 
the evidence of record. Substantially the entire brief, how¬ 
ever, is devoted to an argument attempting to show that 
the Board was wrong in its finding that the stock was worth¬ 
less if the $97,000 constituted corporate debt. In this, re¬ 
spondent’s main argument, respondent is himself attack¬ 
ing the Board’s finding and has thus assumed the burden 
of showing that such finding is not supported by any sub¬ 
stantial evidence. As is shown herein, such finding is 
amply supported by the evidence. 

We shall deal first with respondent’s contention that the 
$97,000 was properly held to constitute capital, and, second, 
with respondent’s attempt to have the court reverse the 
Board’s finding that the stock was worthless if the $97,000 
constituted indebtedness. 
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(1) Respondent’s contention that the $97,000 item was 
properly held to constitute capital investment is with¬ 
out merit. Furthermore the fact that the case was tried 
below on the assumption that this item constituted in¬ 
debtedness and respondent conceded in his brief below 
that the item was indebtedness, of itself, should pre¬ 
clude acceptance of respondent’s contrary contention by 
this Court. 

Examination of respondent’s brief reveals the striking 
fact that no effort whatsoever has been made to dispute pe¬ 
titioners’ Point IV showing that the Board erred in decid¬ 
ing that the $97,000 were not loans because no controversy 
as to the nature of such advances "was presented for deci¬ 
sion. Respondent does not deny, and by his silence admits, 
that the proceeding was tried by both parties on the as¬ 
sumption that the $97,000 constituted corporate indebted¬ 
ness and that respondent, in his brief below’, conceded this 
item to be indebtedness. Respondent’s silence is eloquent; 
he does not denv because he cannot denv. The Board was 

V • 

bound by this mutual assumption of the parties and con¬ 
cession of the respondent, and consequently erred in hold¬ 
ing the $97,000 to be capital and not indebtedness (Pet. 
Brief, pp. 29-35). 

But even apart from the foregoing, respondent's argu¬ 
ment (Resp. Br. 15-17) in support of the Board’s decision 
as to the status of the $97,000 item is without merit. Such 
argument consists solely of the citation of certain decisions 
and an attempt to distinguish the case of Daniel Gimbel, 
36 B. T. A. 539, cited in petitioners’ brief. 

The cases cited by respondent have no application. The 
decisions in Menihan v. Comm'r .. 79 F. (2d) 304; American 
Cigar Co. v. Comnrr., 66 Fed. (2d) 425; and IF. F. Young, 
In*, v. Comm’r., 120 Fed. (2d) 159, all dealt with situations 
in which a stockholder made advances to his corporation 
with the full knowledge and realization that such amounts 
w’ere not collectible to any extent and without any hope or 
expectation of repayment. These cases hold that advances 
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made under such circumstances are not to be regarded as 
debts for tax purposes, but rather as gifts or capital in¬ 
vestments. 

Nothing could be further from the facts in the instant 
case. As set forth on page 28 of petitioners’ brief herein, 
there has been no suggestion, and no basis for any sug¬ 
gestion, that the $97,000 of advances here were worthless or 
believed to be worthless when made. In fact, the Board’s 
findings show that even at the end of 1937 there were ap¬ 
proximately $54,000 of net assets available for repayment 
of these advances, and, as hereinafter shown (p. 7), the 
assets at the beginning of 1937 were more than enough to 
repay the full amount of the $97,000 of advances. 

In the Menihan case, supra , a sole stockholder had guaran¬ 
teed indebtedness of his corporation and, in connection with 
a reorganization, in which the corporation’s debt was set¬ 
tled at 50 per cent of face value, the stockholder agreed to 
pay an additional 15 per cent on his guarantee and to 
forego any right over against the corporation therefor. He 
sought, and was denied, deduction for payments made by 
him with respect to this 15 per cent on the ground that the 
payments represented additional capital investments. Ob¬ 
viously, in agreeing to forego any right of indemnification 
against the corporation for payments made by him pursu¬ 
ant to his guaranty, the stockholder was making a capital 
contribution to the corporation to the same extent as if he 
had paid the money into the company to enable it to make 
the 15 per cent payment to creditors directly. In fact, the 
taxpayer in that case did not even contend, because he could 
not, that the corporation was indebted to him on account 
of these payments. These facts, of course, have no relation 
to the instant case. 

In re Park’s Estate, 58 Fed. (2d) 965, likewise has no 
application, since the payment there made, as a matter of 
moral obligation, by a bank president to his bank to make 
good a defalcation of the treasurer, obviously did not repre¬ 
sent indebtedness. There was no claim nor suggestion that 
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the contribution made to save the bank was intended or 
treated by either party as indebtedness or that the bank 
owed its stockholder anything because of the contribution. 
There was a contention that certain options and claims as¬ 
signed to the stockholder in connection with the transaction 
might be treated as debts ascertained to be worthless but 
this claim was rejected because there was no evidence of any 
change in their value after the petitioner acquired them. 

Interstate Transit Lines v. Comm’r., 130 Fed. (2d) 136, is 
similarly inapposite. There a parent company was denied 
deduction for payments made to a subsidiary in reimburse¬ 
ment of its losses pursuant to a contract to that effect. 
There was no claim that this payment created indebtedness 
from the subsidiary. The sole claim was that the payment 
was deductible as an ordinarv and necessarv business ex- 
pense, or as a loss. 

Respondent’s brief nowhere directly attempts to deal with 
petitioners’ proposition of law that the question whether a 
stockholder’s advances to a corporation constitute addi¬ 
tional capital investment or indebtedness depends upon the 
intention of the parties to make a loan or otherwise as shown 
by the evidence and not upon the desire or motive of the 
stockholder to “help” the corporation. Respondent’s brief, 
however, without challenging the principle there laid down 
attempts to distinguish the case of Gimbel v. Commis¬ 
sioner , 36 B. T. A. 539, by saying that the payment made 
by the stockholder in the Gimbel case was pursuant to a 
legal obligation whereas the advances here were voluntary. 
The Gimbel case did not turn upon the fact of legal obliga¬ 
tion. That fact was referred to as part of the evidence 
showing that there was no intention to invest more money 
in the corporation’s shares or to make a gift. Other Board 
decisions cited on pages 17, IS, and 25 to 27 of petitioners’ 
brief show that the question is primarily one of intention 
to make a loan or otherwise and that the principle is not 
confined to cases where the stockholder was legally obli¬ 
gated to make a payment. 
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(2) Respondent’s contention to the effect that the Board 
erred in holding that if the $97,000 was indebtedness 
the stock was worthless in 1937, is without merit. Re¬ 
spondent’s contention ignores the contrary finding of 
the Board, which finding is fully supported by the 
record. 

Respondent’s brief substantially ignores the vital fact 
that the Board found that the stock was worthless if the 
$97,000 constituted corporate indebtedness. The fact that 
the Board Member so found in the statement in his opinion 
that if the $97,000 were loans the stock was worthless as 
contended by petitioners, is established beyond question by 
the statement of the Board Member in connection with the 
motion for rehearing which is quoted on page 14 of peti¬ 
tioners’ brief, viz., that 

“If the $97,000 was a loan, the stock was worthless. 
There isn’t any question about that and I so state. * * * 
If the $97,000.00 were a loan and debts of the corpora¬ 
tion and not advances, why, all that stock was worth¬ 
less in this taxable year so there isn’t any question 
about that. * * * When you get right down to it, the 
answer to this case turns on the nature and character 
of the $97,000.00.” (App. 105) 

Findings of the Board include fact conclusions contained 
in its opinion. 

Comm’r v. Crescent Leather Co., 40 Fed. (2d) 833 
(CCA 1, 1930); 

Insurance & Title Guarantee Co. v. Commissioner . 
36 Fed. (2d) 842 (CCA 2, 1929); 

Sheppard & Myers, Inc. v. Comm’r, 45 Fed. (2d) 50 
(CCA 3, 1930); 

Flynn v. Comm’r, 77 Fed. (2d) 180 (CCA 5, 1935); 

American Textile Woolen Co. v. Comm’r, 68 Fed. 
(2d) 820 (CCA 6, 1934); 

Olson v. Comm’r, 67 Fed. (2d) 726 (CCA 7, 1935); 

Keck Investment Co. v. Comm’r, 77 Fed. (2d) 244 
(CCA 9, 1935); 

California Barrel Co., Inc. v. Comm’r , 81 Fed. (2d) 
190 (CCA 9, 1936); 
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Emerald Oil Co. v. Comm’r, 72 Fed. (2d) 681 (CCA 
10, 1934); 

California Iron Yards Co. v. Comm’r, 47 Fed. (2d) 
514 (CCA 9, 1931). 

Such findings must be accepted if supported by any sub¬ 
stantial evidence. 

The Board’s finding is to the effect that the stock became 
worthless in 1937 if the $97,000 was indebtedness. That 
the Board Member writing the decision understood and 
intended to hold that the stock became worthless in 1937 
if the $97,000 w’as indebtedness is clearly shown by a state¬ 
ment quoted supra page 6. This finding necessarily in¬ 
volves a finding that the stock had a value at the end of 
1936, which finding is supported by the evidence. 

The corporation was solvent at the beginning of 1937, 
so that its stock could not have been worthless prior there¬ 
to. As shown by its balance sheet at December 31, 1936, 
the corporate assets were $326,823.58 and the corporate 
liabilities were $3S0,344.36, showing an apparent deficit of 
$53,520.78 (App. 35). Included in such balance sheet lia¬ 
bilities f however, are items aggregating $1351204.03 which 
the Board found represented additional investment by peti¬ 
tioner Ray Alan Van Clief in stock of the company and not 
indebtedness of the company (Pet. Br. 3). Accordingly, 
there must be eliminated from the balance sheet liabilities 
of $380,344.36 such amount of $135,204.03, thus reducing 
the liabilities to $245,140.33. Since the asset values at that 
date aggregated $326,823.58 the balance sheet reflects an 
equity in the stock at December 31, 1936 of $S 1,6S3.25. 

It is, of course, true that the assets shown on the Decem¬ 
ber 31, 1636, balance sheet included real estate of a book 
value of $216,297.82, the fair market value of which as of 
December 31, 1937, was found to be $141,400.00, or $74,- 
897.82 less than the book value. Even if the book value of 
the real estate as at December 31, 1936, properly could be 
reduced by the full amount of this difference, there would 
still be an equity in the stock at December 31, 1936. There 
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is, however, no justification for reduction of the book value 
as at December 31, 1936, in any such amount. The Board 
found that in the latter part of 1936 and the early part of 
1937 there was some activity in real estate in Staten Island, 
but this had practically subsided by the end of 1937 and 
that real estate values in Staten Island in 1937 generally 
declined ten to fifteen per cent; that during 1937 there was 
a decline in real estate rentals and by the fall of that year 
said rental conditions were very bad (App. 31). In this 
situation it is clear that the value of the real estate at 
December 31, 1936 , was materially in excess of the value 
at the end of 1937 and that there was a substantial 
equity in the stock at December 31, 1936. 

The evidence also supports the Board Member’s finding 
that the stock was worthless at the end of 1937 if the $ 97,000 
constituted indebtedness (App. 42). On this basis, the 
corporation was clearly insolvent, having an excess of lia¬ 
bilities over assets of $43,333.18 (Resp. Br. 10). 

The record also contains evidence of facts which made 
the corporation insolvent in 1937. The evidence establishes 
and the Board found that the value of the real estate at 
December 31, 1937, was $141,400 as against the book value 
of $216,297.82 (App. 42) and that there was a definite de¬ 
cline in real estate values during 1937 (App. 31). The 
corporation suffered a loss in 1937 of $ 50,131.11 (App. 94). 
The corporation in 1937 completely abandoned any hope 
of revival of the long established large lumber and supply 
business which it was formed to carry on. The corpora¬ 
tion’s mill for the making of trim, doors, sash, etc., and for 
planing purposes was torn dowm and disposed of m 1937 
(App. 32). The lumber business became worse in 1937 
because of increased competition from lumber yards in 
other boroughs of New York City and New Jersey and 
because of a decline in the retail price in lumber and a 
decline in the building of small homes on the Island. Bills 
introduced in the New York legislature for the construc¬ 
tion of a bridge or tunnel between Brooklyn and Staten 
Island failed passage in 1937 (App. 31). 
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The foregoing indicates numerous identifiable events, the 
cumulative effect of which was that the stock ‘‘became 
worthless’* in 1937. The foregoing completely disposes of 
the intimation (Resp. Br. 11 footnote) that insolvency in 
this case was neither conclusive of worthlessness nor an 
identifiable event and also disposes of respondent’s further 
statement that “for all we know the corporation herein may 
have been insolvent prior to 1937 so that the insolvency in 
1937 did not prove that the stock became worthless in that 
year.” 

Respondent says that the stock was not worthless in 1937 
because “the corporation was a going concern receiving 
income and possessing assets of potential value. * * # The 
corporation continued in the real estate business, owning 
numerous valuable properties, * * *” (Resp. Br. 11). “The 
real estate business continued all during and after the year 
1937, * # *” (Resp. Br. 13). 

The evidence shows that the corporation was not in busi 
ness in 1937 but in liquidation (App. 34), that its real es¬ 
tate constituted residual unliquidated assets originally held 
in conjunction with its lumber and building supplies busi¬ 
ness, the last vestige of which disappeared with the demoli¬ 
tion of the planing mill in 1937 (App. 32), and that its 
so-called real estate business in 1937 consisted of the receipt 
of rentals of the relatively insignificant amount of $2,124.87 
(App. 95) from twenty-four one and two family dwellings 
(App. 33). Surely there was here no basis for any reason¬ 
able hope of recovery giving value to the stock after De¬ 
cember 31, 1937, in the face of continuing large corporate 
losses—$50,000 in 1937 (App. 33) and the drop in real 
estate values. 

In the light of foregoing evidence alone respondent must 
fail in his attack upon the finding of the Board to the effect 
that the stock became worthless in 1937 if the $97,000 of ad¬ 
vances between 1930 and 1937 constituted corporate debt. 
Since the Board erroneously found that the $97,000 was 
not corporate debt (Pet. Br. 20-35), its finding that the 
stock was worthless if the $97,000 constituted debt, is equiv- 



10 


alent to a finding that the stock became worthless in 1937 
(see pp. 6, 7, supra). 

The foregoing showing that the stock became worthless 
in 1937 clearly entitles petitioners to deduction of the entire 
amount of the investment in the stock. 

The Bureau regulations under every Revenue Act since 
the Revenue Act of 1918 and down to this day, while pro¬ 
viding that there can be no deduction for a mere shrinkage 
in the value of stock, at the same time expressly provide 
that the loss is deductible in the year in which the stock 
“became worthless.” Article 144, Regulations 45 (1920 
edition); Section 19.23(e)-4, Regulations 103. 

Article 23(e)-4 of Regulations 94 issued under the 1936 
Act, which governs this case, provides: 

“If stock of a corporation becomes worthless, its cost 
or other basis as determined and adjusted under sec¬ 
tion 113 is deductible by the owner for the year in 
which the stock became worthless, provided a satisfac¬ 
tory showing is made of its worthlessness.” 

No court has yet challenged the soundness of the prin¬ 
ciple so laid down in the Regulations for more than twenty 
years. 

In Dresser v. U. S., 55 Fed. (2d) 499 (Ct. Cl., 1932) cited 
by respondent for another purpose, it was said: 

“Of course, where a corporation is in process of 
liquidation and there are assets of substantial value 
upon which large amounts may be realized by the liqui¬ 
dating trustees, a loss may be taken by the stockholder 
upon definite proof that outstanding liabilities and 
claims superior to those of the stockholder will more 
than absorb the maximum amount that can be re¬ 
ceived from the disposition of the assets, thereby leav¬ 
ing nothing for the stockholder.” 

The foreging is a clear recognition of the fact that 
a showing that the stock became worthless in the taxable 
year in circumstances analogous to those here presented 
entitles the taxpayer to the deduction within the principle 
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laid down in the Regulations. In view of the fact, as shown 
above, that respondent necessarily fails in his attempt to 
show that there is no support for the Board’s finding 
in the instant case to the effect that the stock became worth¬ 
less in 1937 if the $97,000 were loans, there would seem to 
be no occasion for extended discussion of the numerous 
cases cited and quoted from in respondent’s brief involv¬ 
ing different questions and facts. 

None of the cases cited by respondent as supporting his 
contention is applicable. Watson v. Commissioner, 124 Fed. 
(2d) 437 (Resp. Br. 13) dealt with a deduction claimed by 
a sole stockholder for his corporation’s operating losses, or, 
in the alternative, a deduction on the ground that advances 
made by him were debts which had become partially worth¬ 
less; but there was involved no claim that corporate stock 
had become wholly worthless. Squier v. Commissioner, 68 
Fed. (2d) 25 (Resp. Br. 14) held that continuation of ad¬ 
vances to a corporation contradicted an assertion that ear¬ 
lier advances were totally worthless debts; again no ques¬ 
tion of worthless stock, which is subordinate to debts. Jones 
v. Commissioner, 103 Fed. (2d) 6S1 (Resp. Br. 14) turned 
entirely upon a lack of evidence. The Dresser case, supra, 
and Northwest Bancorporation v. Commissioner, 88 Fed. 
(2d) 293 (Resp. Br. 15) disallowed losses for partial worth¬ 
lessness of stock where further substantial liquidating divi¬ 
dends were expected. The cases of Hull's Estate v. Com¬ 
missioner, 124 Fed. (2d) 503, Peabody Coal Co. v. Commis¬ 
sioner, 55 Fed. (2d) 7, and Olds & Whipple v. Commissioner, 
75 Fed. (2d) 272 (Resp. Br. 15) all disallowed claimed 
deductions for worthless stock losses where the corporation 
was continuing its regular and established line of business, 
—not, as in the instant case, engaged in liquidating assets 
remaining from an abandoned business. 
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CONCLUSION. 

The decision of the Board of Tax Appeals should be re¬ 
versed and the case remanded for the purposes set forth in 
petitioner’s main brief. 

Respectfully, 

S. Milton Simpson, 

Munsey Building, 

Washington, D. C., 

Joseph J. Klein, 

Edgar A. B. Spencer, 

Maurice Austin, 

60 East 42nd Street, 

New York, N. Y., 

Attorneys for Petitioners. 




